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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

1. TIME: 10:00  CASE#: MSC17-02529 
CASE NAME: TIERNAN VS. DIABLO COMMUNITY SERVICES DISTRICT 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:*   
 
This CMC date was vacated at last week’s hearing. 

 

2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Seterus’s motion to compel (as to special interrogatories) is granted in part.  Whether plaintiffs 
were under the influence at the time of the explosion (interrogatory 25) is clearly relevant to the 
reliability of their accounts of what happened then, and plaintiffs are ordered to provide 
responses to that interrogatory. 
 
Otherwise, however, Seterus makes no serious effort to show the relevance of the matters 
inquired into, and no such relevance is obvious from the interrogatories.  The Court cannot see 
how plaintiffs’ possible use of drugs at other times and other places could bear on their 
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responsibility for their relative’s alleged manufacture of BHO.  That is true even if the drug so 
used were BHO, let alone marijuana or other illegal drugs.  The motion is denied as to all other 
interrogatories. 
 
Seterus instead rests on the argument that because plaintiffs’ initial responses did not use the 
word “irrelevance”, any such objection is waived and need not be argued about further.  The 
point is not a frivolous one, and plaintiffs’ counsel would do well to pay better attention to their 
initial responses.  However, the responses do assert invasion of privacy and harassment.  The 
Court is not necessarily convinced by those objections in their own terms, but it does note that 
any consideration of privacy or harassment must necessarily include consideration of how 
relevant or irrelevant the interrogatory’s subject matter is.  The Court therefore agrees with the 
Facilitator that these objections are sufficient to preserve an argument that the information 
sought is too remote from relevance to warrant the invasion of privacy involved. 
 
The Court notes that Seterus cites several times to a court of appeal decision supposedly 
provided by request for judicial notice; but no request for judicial notice has been filed.  The 
Court has not been able to locate any relevant court of appeal decision by its own research. 
 
No sanctions are awarded. 

 

 3.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR PRODUCTION 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Seterus’s motion to compel (as to production of documents) is granted in part. 
 
As to requests 4, 6, and 7, Seterus rightly objects that producing medical bills is an inadequate 
response to requests calling for production of medical records.  The missing piece here is a 
demonstration that plaintiffs are actually in possession of medical records, which often are kept 
by the physicians and not provided to the patients or their parents.  Plaintiffs, however, neither 
asserted that they did not have medical records, nor promised to produce any medical records 
they did have or obtain. 
 
It appears to the Court that this issue has worked itself out.  The Facilitator correctly 
recommended that plaintiffs should produce (at least) any medical records they intend to offer at 
trial.  The Court agrees, and so orders.  In addition, to the extent that plaintiffs have possession 
of any responsive medical records (whether they intend to offer them or not), they should 
produce them; the Court so orders.  Plaintiffs’ opposition brief effectively concedes this point, 
stating that plaintiffs have indeed produced all medical records, and Seterus so confirms.  
However, a court order is appropriate to ensure that such compliance continues. 
 
The Court’s order, however, does not extend to documents “concerning” medical records, as the 
Court has no idea what those are supposed to be. 
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Seterus may be entitled to other medical records (i.e., those that won’t be offered and that 
plaintiffs don’t have), but the Court cannot order plaintiffs to produce what they don’t have.  
Seterus will have to pursue any such further discovery by subpoena.  Plaintiffs are expected to 
cooperate. 
 
The motion is moot as to request 18, as Seterus acknowledges having received a copy of the 
sheriff’s report. 
 
No sanctions are awarded.  Although plaintiffs were unjustified in not having agreed to produce 
medical records from the start, Seterus’s motion itself appears to have been unnecessary in 
light of the Facilitator’s ruling and plaintiffs’ subsequent agreement to produce. 

  

 4.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR ADMISSIONS 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Seterus’s motion to compel (as to requests for admission) is denied.  Seterus simply asserts 
that plaintiffs’ use or possession of marijuana or marijuana pipes is relevant to the issues in this 
case, but articulates no reasoned explanation for why it would be relevant.  Why would plaintiffs’ 
use or possession of marijuana be relevant to Qassem’s manufacture of a marijuana derivative?  
Further, the requests for admission at issue are very poorly drafted – greatly overinclusive and 
vague as to time and place. 
 
No sanctions are awarded. 

  

 5.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued by Stipulation to August 24, 2018, at 9:00 a.m., in Department 12 as a 
tentative settlement has been reached. Parties need time to effectuate the settlement and 
dismissal.  

  

 6.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
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The hearing is continued by Stipulation to August 24, 2018, at 9:00 a.m., in Department 12 as a 
tentative settlement has been reached. Parties need time to effectuate the settlement and 
dismissal. 

  

 7.  TIME:  9:00   CASE#: MSC15-00903 
CASE NAME: SILVA VS. FRY'S ELECTRONICS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
The hearing is continued by Stipulation to August 24, 2018, at 9:00 a.m., in Department 12 as a 
tentative settlement has been reached. Parties need time to effectuate the settlement and 
dismissal. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01910 
CASE NAME: RIVER OAKS VS. RIVER OAKS 
HEARING ON MOTION FOR ATTORNEYS FEES 
FILED BY RIVER OAKS STORAGE LLC 
* TENTATIVE RULING: * 
 
Defendant moves for an award of attorney fees as the prevailing party in this case.  The motion 
is denied. 
 

The Substance and Result of the Lawsuit 
 
The merits of this case are no longer at issue, so the Court may be a little cursory in 
summarizing its substance.  There are three plaintiffs:  (1) River Oaks Self-Storage TIC 4, LP 
(“TIC 4”); Evergreen REIT, LP (“Evergreen”); and Store It REIT, Inc. (“Store It”).  Evergreen 
owns TIC 4.  Store It is the limited partner of Evergreen.  (Store It is now in bankruptcy and not 
involved in this motion.)  The sole defendant is River Oaks Storage, LLC (“defendant”). 
 
The first three causes of action in the complaint (breach of contract, specific performance, and 
declaratory relief) all asserted the same substantive claim, arising under a contract the parties 
refer to as the TIC Agreement.  Of the present parties, only TIC 4 was a party to that contract.  
The TIC Agreement expressly granted a conditional option to purchase a specific Texas 
property to Evergreen, even though Evergreen was not formally a party to the contract.  
Defendant was not a party to the TIC Agreement either (indeed it did not exist at the time), but 
plaintiffs contended that the option to purchase the property was binding on defendant as a 
successor owner of the property.  The substance of these three counts was that Evergreen had 
attempted to exercise its option, and defendant had refused to allow Evergreen to purchase the 
property.  The plaintiffs on these counts were TIC 4 and Evergreen. 
 
The fourth and fifth causes of action (breach of contract and declaratory relief) were asserted by 
TIC 4 and Store It.  They arose out of a second contract, the LLC Agreement, governing the 
internal affairs of defendant as an LLC.  Plaintiffs alleged that defendant had breached this 
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contract in four ways:  (1) by failing to provide monthly financial and business reports to TIC 4 
and Store It; (2) by refusing to allow TIC 4 and Store It to have access to defendant’s books and 
records; (3) by refusing to allow Store It to serve as a Manager of defendant; and (4) by refusing 
to allow TIC 4 to nominate and elect its selected person as a Manager of defendant. 
 
The sixth cause of action also asserted violation of plaintiffs’ right to inspect defendant’s books 
and records, but it rested directly on a Texas corporate statute rather than under the terms of 
the LLC Agreement. 
 
Defendant demurred to all causes of action.  This Court (Judge Spanos) sustained the demurrer 
as to the three counts pleaded under the TIC Agreement, holding (in brief) that the TIC 
Agreement had terminated, and the conditions on Evergreen’s option had not been met.  The 
Court granted leave to amend within 30 days as to the first and second causes of action, though 
expressing skepticism that plaintiffs would be able to amend successfully.  It denied leave to 
amend as to the third cause of action, however, on procedural grounds (that declaratory relief 
was superfluous after any asserted breach had already been committed).  Thereafter plaintiffs 
declined to try to amend the first two causes of action, thus effectively dropping their claims 
concerning the TIC Agreement and Evergreen’s option. 
 
The Court overruled defendant’s demurrer to the fourth, fifth, and sixth cause of action.  
Sometime thereafter, however, plaintiffs filed a dismissal of the entire action without prejudice 
pursuant to Code of Civil Procedure § 581. 
 

Choice of Law 
 
At the outset, there is the question of whether this motion should be decided under California 
law or Texas law.  Five of the six causes of action pleaded in this case arose under two specific 
contracts, both of which contain express choice-of-law clauses stating that they are governed by 
Texas law.  The sixth cause of action was pleaded directly under a Texas statute.  Defendant’s 
claims to attorney fees arise under what defendant says are express attorney-fee provisions in 
each of the two pleaded contracts.  Nevertheless, both parties’ briefs are ambivalent on this 
question. 
 
Defendant’s motion (at p.2) states that “Defendant is entitled to attorneys’ fees pursuant to the 
terms of:  (1) California case and statutory law, including Code of Civil Procedure §§1033.5 and 
Civil Code §1717 authorizing the court to award costs and attorneys [sic] to the prevailing party; 
and (2) the contracts that Plaintiffs sought to enforce in this litigation, each of which contain [sic] 
attorney’s fees provisions and which are governed by Texas law, which provides for an award of 
attorneys’ fees in any action on a contract.”  This sentence is a little perplexing at first reading.  
With one exception, §§ 1717 and 1033.5 do not themselves substantively authorize fee awards 
for anybody.  They simply establish a vehicle for awarding fees if otherwise authorized by 
(among other things) a contractual fee provision.  It appears, however, that defendant’s 
invocation of § 1717 is intended to refer to that one exception, namely the provision in § 1717(a) 
that effectively transforms facially unilateral fee provisions into bilateral ones.  As defendant 
correctly says, this forced bilaterality is deemed an important public policy of California, 
overriding any contrary non-California law.  Santisas v. Goodin (1998) 17 Cal.4th 599.  As will 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/27/18 

 
 

- 6 - 

be discussed, however, that principle doesn’t have any application here.  On all other issues, 
defendant’s briefs switch between California and Texas law as convenience suits it. 
 
Plaintiffs for their part expressly take the position that everything in this motion is governed by 
Texas law.  They do argue about some California legal principles (notably Civil Code 
§ 1717(b)(2)) just in case the Court applies California law, but they are clear in staking out the 
position that Texas law should apply.  Nevertheless, on several key legal issues – including the 
one that turns out to be dispositive here – plaintiffs cite and argue only California law. 
 
The Court takes the view that apart from the forced-bilaterality point of § 1717(a) and Santisas, 
these are Texas contracts governed by Texas law – and that includes construction and 
application of the asserted attorney-fee provisions in the contracts.  But as it turns out, Texas 
and California law lead to the same results here. 
 

The TIC Agreement 
 
The parties to the TIC Agreement were four limited partnerships – River Oaks Self-Storage TIC 
1, LP; River Oaks Self-Storage TIC 2, LP; River Oaks Self-Storage TIC 3, LP; and River Oaks 
Self-Storage TIC 4, LP (i.e., plaintiff TIC 4).  “TIC” is short for tenant in common, and the 
contract refers to these four entities collectively as “the River Oaks TICs” and “the Tenants in 
Common”. 
 
Defendant’s principal argument is that it is entitled to attorney fees from TIC 4 and Evergreen 
under ¶ 11.3 of the TIC Agreement: 
 

Attorneys’ Fees.  If any action or proceeding is instituted between all or any of the 
Tenants in Common arising from or related to or with this Agreement, the Tenant 
in Common or Tenants in Common prevailing in such action or arbitration shall 
be entitled to recover from the other Tenant in Common or Tenants in Common 
all of its or their costs of action or arbitration, including, without limitation, 
reasonable attorneys’ fees and costs as fixed by the court or arbitrator therein. 

 
The fatal flaw in defendant’s claim is that by its own express terms, this fee provision is limited in 
its scope and coverage to “any action or proceeding instituted between … the Tenants in 
Common”.  Similarly, it is only the prevailing Tenant(s) in Common that are entitled to recover 
attorney fees; and it is only the non-prevailing Tenant(s) in Common that are obligated to pay 
them. 
 
Defendant is not, and never was, one of the Tenants in Common referred to in this paragraph.  
(Neither was Evergreen, though TIC 4 was.)  That places defendant (and Evergreen) simply 
outside the scope of the contractual language providing for any award of attorney fees. 
 
In its opening brief defendant does not directly address the issue of its own status as a non-
Tenant in Common.  But, citing California law, it does address the mirror-image issue of whether 
Evergreen, also a non-Tenant in Common, can be bound by the contractual attorney-fee clause.  
It points to the settled principle that a party suing to enforce a contract may be bound to all of 
the contract’s terms including a prevailing-party attorney fee clause, even though the suing party 
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is not itself a formal party to the contract.  It quotes Exharos v. Exharos (2008) 159 Cal.App.4th 
898, 903-04:  “Where a nonsignatory plaintiff sues a signatory defendant in an action on a 
contract and the signatory defendant prevails, the signatory defendant is entitled to attorney 
fees only if the nonsignatory plaintiff would have been entitled to its fees if the plaintiff had 
prevailed.” 
 
In Exharos, the attorney fee provision governed “any dispute between the parties”, meaning the 
parties to the contract.  The court held that when the actual plaintiff in the case succeeded to the 
contract rights of one party by reason of that party’s death (see Code of Civil Procedure 
§§ 377.10 and 377.11), the successor in interest effectively became the party to the contract for 
purposes of the fee clause.  And see, e.g., California Wholesale Material Supply v. Norm Wilson 
& Sons (2002) 96 Cal.App.4th 598 (succession by assignment of contract); Heppler v. J.M. 
Peters Co. (1999) 73 Cal.App.4th 1265 (same). 
 
As plaintiffs point out, defendant invokes the first part of this statement from Exharos, but seeks 
to slip past the end of the sentence:  “only if the nonsignatory plaintiff would have been entitled 
to its fees if the plaintiff had prevailed”.  The importance of that limitation came home to roost in 
the case from which Exharos was actually quoting, namely Sessions Payroll Management v. 
Noble Construction (2000) 84 Cal.App.4th 671, 679.  The plaintiff in Sessions was a purported 
third-party beneficiary, not an assignee or successor by death.  The attorney fee provision 
applied to any enforcement action by “any party”, meaning a party to the contract.  The contract 
further recited that it conferred no rights on any third-party beneficiaries.  The court recognized 
that the plaintiff’s claim rested on its assertion of rights created by the contract, thus potentially 
bringing the plaintiff within the reach of the attorney fee clause – but only if the terms of that 
clause itself so reached it. 
 

The contract does not show that Mackey and Noble agreed or intended to include 

Sessions within the attorney fee provision. Indeed, the contract expressly 

disclaims that it creates any rights or confers any benefits on third parties: 

"Except as specifically prescribed herein, this Agreement shall not create any 

rights of or confer benefits upon, third parties." (Italics added.) The contract also 

permits recovery of attorney fees "[i]n the event it becomes necessary for either 

party to enforce the provisions of this Agreement ...." (Italics added.) "[E]ither" 

refers only to the two parties to the contract, Noble and Mackey. If they wanted to 

include someone else, their contract would have referred to "any" party. 

Moreover, the word "party" limits recovery of attorney fees to a "party" to the 

contract, reflecting the intent of Noble and Mackey to exclude nonsignatories, 

such as Sessions, from the scope of the attorney fee clause.  

 
Id. at 680-81. 
 
Sessions and similar cases thus effectively posit that there may exist some class of persons 
who claim to be – may in fact be – entitled to enforce some substantive right under a contract, 
but who are nevertheless neither entitled to enforce the contract’s attorney fee provision, nor 
liable for enforcement of that provision against themselves.  That is not because such persons 
are not governed by the full contract.  On the contrary, it is because they are governed by the 
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contract – including specifically any textual limitations that the contract may place on rights to or 
liability for contractual attorney fees. 
 
Here, let’s assume for analysis that Evergreen had been entitled to sue as a third-party 
beneficiary of the property-purchase option granted to it in the TIC Agreement – and indeed, 
let’s even assume that Evergreen’s claim was meritorious.  Nevertheless, it would not have 
been entitled to recover attorney fees under ¶ 11.3, because ¶ 11.3 said so in plain terms.  The 
paragraph limited its own coverage to “proceeding[s] instituted between … Tenant[s] in 
Common”, and limited liability for fees to those same Tenants in Common.  Unlike the plaintiffs 
in Exharos, California Wholesale, or Norm Wilson, Evergreen would not have been stepping into 
the shoes of a party entitled to claim fees, and hence would not have effectively become such a 
party.  Despite the contract’s boilerplate disclaimer of conferring benefits on third parties, the 
contract plainly did confer a benefit on Evergreen, and so must have contemplated that 
Evergreen might seek to enforce that benefit.  Yet the fee clause was expressly limited 
(offensively and defensively) to a category of entities that did not include Evergreen.  And 
because Evergreen would not have been entitled to recover fees from defendant had Evergreen 
won the case, conversely defendant cannot recover fees from Evergreen after it has won the 
case.  Exharos, 159 Cal.App.4th at 903-04; Sessions, 84 Cal.App.4th at 679. 
 
TIC 4, of course, was one of the Tenants in Common who might be liable for attorney fees 
under ¶ 11.3.  As between defendant and TIC 4, then, this case presents the converse of 
Exharos and Sessions – a nonsignatory defendant seeking to enforce the fee clause against a 
signatory plaintiff.  But the analysis is exactly the same.  The Court agrees with defendant that, 
having been sued on a claim arising from the TIC 4 Agreement, defendant was entitled to 
invoke the protection of the full provisions of the TIC 4 Agreement.  But one of those provisions 
was that ¶ 11.3 applies only in litigation among Tenants in Common, and only Tenants in 
Common are entitled to recover fees under that paragraph.  Under Sessions, such textual 
limitations on the scope of the contractual attorney fee clause must be enforced. 
 
Facing the roadblock of Sessions under California law, defendant in its reply brief seeks to 
retreat to Texas law.  It quotes Range v. Calvary Christian Fellowship (Tex.App. 2017) 530 
S.W.3d 818, 841:  “a litigant who sues based on a contract subjects him or herself to the 
contract’s terms.”  But there’s the rub:  It is the contract’s terms to which such a party becomes 
subject.  If those terms do not call for a nonsignatory to recover attorney fees, then the 
nonsignatory may not recover them. 
 
The Court’s research has not found a Texas case squarely presenting the Sessions issue of an 
attorney-fee clause worded so restrictively as to exclude fee awards for nonsignatories.  Neither, 
however, has the Court found any Texas case that would warrant ignoring such textual 
limitations in a fee clause – and defendant has not cited any.    In Range, for example, the 
attorney-fee clause was inclusively worded, covering “[a]ny person who is a prevailing party in 
any legal proceeding brought under or related to” the contract (id. at 838).  That language on its 
face was not limited to parties to the contract.  Similarly, the case Range cited and quoted for 
this principle (In re FirstMerit Bank (Tex. 2001) 52 S.W.3d 749, 755), involved a clause requiring 
arbitration for “all disputes”, apparently without specifying parties (though the full clause is not 
quoted in the opinion).  Neither of these cases stands for the proposition that a nonsignatory can 
enforce a fee clause when that clause’s own language squarely excludes it. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/27/18 

 
 

- 9 - 

 
The LLC Agreement 

 
Finally (and with visibly less conviction), defendant says it’s entitled to recover its fees under 
¶ 10.10 of the LLC Agreement: 
 

Indemnification.  To the fullest extent permitted by law, each Member shall 
indemnify the Company, each Manager and officer and each other Member and 
hold them harmless from and against all losses, costs, liabilities, damages and 
expenses (including without limitation costs of suit and attorney’s fees) they may 
incur on account of any breach by that Member of this Agreement. 

 
Here, defendant is the Company and TIC 4 is a Member.  But leaving aside any possible 
distinction between an indemnification provision and a more conventional attorney fee provision, 
this paragraph still doesn’t describe the present lawsuit.  There is no claim by defendant or 
anyone else that TIC 4 committed any breach of the LLC Agreement; nor has this Court 
adjudicated that TIC 4 committed any such breach.  Rather, the allegation by TIC 4 is that 
defendant breached the LLC Agreement.  The indemnification clause does not cover a case in 
which a Member sues over a breach by the Company. 
 
Defendant argues without elaboration that it may nevertheless recover because of the forced-
bilaterality provision of § 1717(b)(2).  Defendant mistakes the scope of what that subdivision 
requires to be bilateral.  The statute says that when a dispute falls within the scope of a fee 
clause, and that clause provides for fees to one side, then the other side (on prevailing in a 
covered dispute) can likewise recover fees.  Thus, when ¶ 10.10 provided that the Company 
would collect fees upon showing a breach of contract by a Member, § 1717(b)(2) would require 
that a Member falsely accused of a breach of contract could likewise collect fees.  But the 
statute does not apply to alter or flip the scope of disputes covered by a contractual fee clause.  
Thus, here, the statute does not take a provision only applying to claims of breach of contract by 
a Member, and convert that to a provision applying to breaches of contract by the Company. 
 

Pleadings 
 
Finally, the Court rejects defendant’s argument that because plaintiffs’ complaint sought 
attorney fees on various bases (some of them unilateral under Texas law), they are therefore 
estopped to deny that defendant is entitled to fees upon prevailing.  That’s not how litigation, or 
life, works.  Sessions, 84 Cal.App.4th at 681-82. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01989 
CASE NAME: CAPPS VS. REYNOLDS 
HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING ACTION 
FILED BY MICHAEL CAPPS 
* TENTATIVE RULING: * 
 
The petition to approve minor’s compromise is granted. 
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 10.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES 
FILED BY ROBERT DUNCAN CARTER 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for an award of attorney fees pursuant to Civ. Code § 5975(c) is granted, and 
fees are awarded in the amount of $96,857.50 (excluding costs).  The Court’s ruling on Line 11 
is sufficient to show how plaintiff is the prevailing party in this case.  TWCM raises no objection 
to the lodestar amount sought by plaintiff. 
 
Plaintiff requests a lodestar multiplier of 1.2.  The Court does not think the multiplier is justified.  
Plaintiff won this case, but it did so partly on the basis of TWCM’s admissions.  The initial merits 
briefing by both sides was sufficiently scanty that the Court found it necessary to call for further 
and better briefs on contract construction.  And while the course of this litigation was 
unjustifiably protracted by TWCM’s strategy and tactics, that factor is already represented in the 
lodestar amount. 
 
TWCM argues that the award should be reduced due to plaintiff’s refusal to mediate.  The Court 
isn’t all that happy with the refusal to mediate, but it notes that TWCM also refused various 
forms of ADR.  In any event, given that TWCM was essentially conceding the correctness of 
plaintiff’s substantive legal and factual contentions, this case should never have reached the 
point of needing mediation (or arbitration, or litigation) – and there is only TWCM to blame for 
that. 
 
TWCM’s objections to evidence are overruled. 
 
The Court notes that despite prior cautions (admittedly to the other side), the Rubio declaration 
does not tab its exhibits in violation of the CRC and local rules. 
 

  

11.  TIME:  9:00   CASE#: MSC16-02312 
CASE NAME: CARTER VS. THIRD WALNUT CREEK 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY THIRD WALNUT CREEK MUTUAL 
* TENTATIVE RULING: * 
 
This was a dispute between a homeowner and an HOA concerning the proper interpretation of 
the applicable CC&Rs.  Both sides agree that the prevailing party in the case is entitled to 
attorney fees pursuant to Civ. Code § 5975(c).  Both sides have moved for such fees, each 
claiming to be the prevailing party.  Defendant’s motion is denied, and plaintiff’s motion is 
granted (Line 10). 
 
The test for prevailing party under this statute is the same as is used in many similar contexts.  It 
is “a pragmatic one, namely whether a party prevailed on a practical level by achieving its main 
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litigation objectives.”  Almanor Lakeside Villas Owners Assn. v. Carson (2016) 246 Cal.App.4th 
761, 773. 
 
Since both sides claim to be the victor here, let’s review the bidding.  Plaintiff sued, alleging that 
the HOA (TWCM) was improperly pooling common-area expenses among multiple areas 
covered by separate sets of CC&Rs.  Plaintiff contended that that practice violated the terms of 
the CC&Rs covering his development.  TWCM resisted the lawsuit, principally on the basis of an 
asserted res judicata and waiver defenses.  On cross-motions for MJOP, summary judgment, or 
summary adjudication, the Court rejected TWCM’s res judicata and waiver defenses.  It granted 
plaintiff’s motion for summary adjudication of declaratory judgment, squarely holding that plaintiff 
was right in his contention as to the unlawfulness of TWCM’s pooling practice under the CC&Rs:  
“The Court finds and declares that plaintiff’s interpretation of the CC&Rs is correct….”  The 
Court’s ruling was based on its own interpretation of the clear language of the CC&Rs, as well 
as TWCM’s admission that plaintiff’s interpretation is correct.  It noted, “defendant makes no 
effort to reconcile plaintiff’s interpretation of the CC&Rs, which defendant concedes is correct, 
with defendant’s own actual accounting practices.”  Accordingly, the Court granted a declaratory 
relief to plaintiff, and a formal judgment thereon was entered in plaintiff’s favor. 
 
The only mystery about these cross-motions, therefore, is how TWCM can keep a straight face 
while asserting that TWCM prevailed in this lawsuit.  Indeed, TWCM cannot point to a single 
identifiable issue in which the Court actually ruled that TWCM was right and plaintiff was wrong. 
 
The Court simply can make no sense of TWCM’s argument that somehow it won the declaratory 
relief part of this case.  Marginally less laughable is TWCM’s argument that it “won” two of the 
three formal causes of action pleaded by plaintiff, namely injunctive relief and damages.  As the 
Court previously ruled, however, those counts were not distinct claims based on separate 
substantive breaches or duties.  They were nothing more than alternative remedy requests as to 
the same underlying breach of contract by TWCM. 
 
It is true that the Court granted no injunction and awarded no damages, because plaintiff never 
requested them in a dispositive motion.  The Court commented that it was not awarding 
injunctive relief because it did not appear necessary, based on the assumption that TWCM 
would comply with the Court’s declaratory ruling.  Moreover, plaintiff – having affirmatively 
moved only for summary adjudication only on his declaratory-relief count – never articulated 
either a need for an injunction nor the proposed terms of one.  Plaintiff likewise elected not to 
pursue money damages, which would have been too small in amount to warrant the effort.  
That, however, hardly represents TWCM affirmatively defeating injunctive relief and damages.  
On the contrary, it represents plaintiff’s own view that he had “achiev[ed] his main litigation 
objectives” (Almanor, 246 Cal.App.4th at 773) by winning declaratory relief, and it was not 
necessary or cost-effective to pursue the litigation further. 
 
TWCM points to various minor details in which the Court’s ruling in plaintiff’s favor was limited 
around its edges, such as refraining from ruling on whether TWCM must open a second bank 
account.  That issue was not pressed by plaintiff, however.  And even if it had been, the point 
would represent only a limit on the scope of plaintiff’s victory, not a victory for TWCM.  The 
Court also didn’t rule that TWCM could use a single bank account. 
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It is true that the victory plaintiff won here was the establishment of propositions that TWCM 
never contested substantively.  TWCM expressly conceded legally that plaintiff’s interpretation 
of the CC&Rs was correct, and it conceded factually that its accounting practices were contrary.  
That, however, is hardly to TWCM’s credit or benefit.  Given that it conceded that plaintiff was 
right and TWCM was wrong, TWCM ought to have (at worst) stipulated to a declaration in 
plaintiff’s favor.  (Better yet, it should have corrected its practices without litigation.)  Instead, 
TWCM vigorously resisted this lawsuit on the basis of a bogus res judicata/waiver theory.  
TWCM, then, has no ground to complain that plaintiff was forced to litigate this matter fully and 
on its merits. 
 
TWCM basically stands in the position of a child on the playground, breaking a known rule but 
taunting “nyah nyah, you can’t make me”.  Now that the Court has “made it” (in the low-coercion 
form of a declaratory judgment), TWCM asserts victory in that it wasn’t either physically forced 
by a teacher to comply or sent to the principal’s office.  TWCM didn’t win anything in this case.  
Plaintiff did. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00580 
CASE NAME: ROE VS. MT. DIABLO U.S.D. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY JANE ROE 
* TENTATIVE RULING: * 
 
Counsel to appear. 
 
As to documents and interrogatory responses specifically concerning B.G., the Court is inclined 
to order such materials produced and responses made, subject to two provisos:  (1) The names 
of all students (or other minors) besides Jane Roe and B.G. must be redacted; and (2) any such 
documents or responses must be subject to the Protective Order previously entered in this case.  
The District’s opposition brief stresses the legal concerns arising if such material is produced 
without either the parents’ consent or a court order.  Right – but getting that court order is what 
these motions are for.  The District doesn’t really deny plaintiff’s representation that in meet-and-
confer, the District didn’t raise any real objection to this discovery other than needing the cover 
of a court order. 
 
With respect to the requests and interrogatories concerning reports of abuse incidents other 
than those involving Jane Roe and B.G., the Court is satisfied that privacy interests will be 
adequately addressed by the same two provisos mentioned in the prior paragraph. 
 
That leaves the District’s objections based on overbreadth, burdensomeness, volume, difficulty 
of collection, and so on.  The Court’s inclination is to refer all such issues to the discovery 
facilitator program.  This is precisely the kind of discovery dispute for which that program is 
designed and intended.  Among its other virtues, the facilitator program helps to steer the 
parties into a realistic negotiation about details of what is to be produced, and how, and when. 
 
The moving papers say that these motions are exempt from the facilitator program.  The Court 
has looked at Local Rule 3.300, and it does not readily see how these motions fit the exempt 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/27/18 

 
 

- 13 - 

categories, unless it is because the Court itself had previously directed or authorized the parties 
to skip that step (perhaps at a CMC).  If the Court did so, however, it was likely because the 
Court had the misimpression that the only real issue was the necessity of a court order; the 
Court may not have understood that the motions would present the kind of 
scope/relevance/burden issues that are now argued.  In any event, whether or not participation 
in the facilitator program is formally required by Rule here, the Court suggests that it is likely to 
be more productive and efficient for both sides than direct Court involvement, and it invites the 
parties to agree to participate.  Or the parties might agree to some other form of ADR as to 
discovery outside the formal program. 
 
In this respect, while the Court is pointedly refraining from ruling on these issues before a 
facilitator has a crack at them, the Court does make a few observations for the parties’ and 
facilitator’s guidance. 

 Plaintiff’s papers are rather vague in describing rigorously plaintiff’s theory of relevance 
of such a broad scope of discovery as to incidents having nothing to do with either Jane 
Roe or B.G.  The Court assumes that the purported relevance has to do, not with the 
details of those other incidents in particular, but with whether the District has an 
adequate system in place for monitoring and protecting against incidents of student-on-
student sexual abuse.  If so, it may be appropriate to take more general discovery 
addressing what systems and reporting mechanisms do exist, and how well they work – 
for example, by document production and depositions on those subjects – before turning 
to the labor-intensive (for both sides) and only marginally relevant (for both sides) 
exercise of hunting down an unknown volume of other incidents. 

 If the parties are going to pursue the route of discovery as to individual incidents (now or 
later), it may well be suitable to consider ways in which the breadth of such discovery 
could be better tailored to the issues in this case – for example, by limitation to incidents 
on buses; incidents involving special-needs students (as assailants or victims); or by 
narrowing by schools involved, time period, and ages of students. 

 
Because privilege issues (if any such remain) will depend on the scope of overall discovery, 
those too should go to a facilitator. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00580 
CASE NAME: ROE VS. MT. DIABLO U.S.D. 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR PRODUCTION 
FILED BY JANE ROE 
* TENTATIVE RULING: * 
 
See line 12. 
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14.  TIME:  9:00   CASE#: MSC18-01222 
CASE NAME: RAPID DISPLAYS VS. CALIFORNIA OPTICAL CORP. 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Plaintiff’s Application for Right to Attach Order and Order for Writ of Attachment is continued to 
September 7, as described below. 
 
Pursuant to Code of Civil Procedure § 483.010, Plaintiff brings this application for right to attach 
order to attach the property of California Optical Corp., a corporation with offices in San Ramon. 
The amount to be secured by the attachment is $110,239.31, which includes attorney fees, 
estimated at $8,000.  Since defendant is a corporation, Plaintiff seeks to attach “any property” of 
defendant.  An undertaking has not been filed. 
 
Defendant California Optical Corp. (dba CalOptix) appears specially for the sole purpose of 
objecting to jurisdiction and maintaining its right to opposes the application for right to attach 
order. Defendant opposes the motion on the ground Plaintiff has not established the probable 
validity of the claim upon which the attachment is based.  (Code of Civil Procedure § 484.090.)  
 
The Agreement between the parties – “Rapid Standard Terms and Conditions of Sale” (attached 
to the Complaint) – contains a “Choice of Law” provision.  It states, “The parties expressly agree 
that the terms, execution, and validity of this Agreement shall be construed in accordance with, 
and governed by, the internal laws of the State of Illinois… and that “any dispute, claim, or 
controversy between Rapid and customer; shall be brought and maintained in any state or 
Federal court in the State of Illinois and subject to the substantive law of the State of Illinois.”  
“California favors contractual forum selection clauses so long as they are entered into freely and 
voluntarily, and their enforcement would not be unreasonable.”  (Verdugo v. Alliantgroup, L.P. 
(2015) 237 Cal.App.4th 141, 146 (citation omitted).) The party opposing “bears the ‘substantial’ 
burden of proving why it should not be enforced.”  (Id. at 147.) 
 
The Court is not ruling on any forum non conveniens issue, which is not before the Court on any 
motion.  Defendant’s position on the forum selection clause, however, is certainly a substantial 
one, and a significant concern calling into question whether this Court should be granting 
serious relief such as the open-ended attachment requested here, when it is far from clear that 
this Court should be entertaining this lawsuit at all. 
 
In a very late-filed reply, plaintiff asserts that defendant has no right to enforce a forum-selection 
clause in plaintiff’s form contract, when suit is brought in defendant’s home jurisdiction.  In other 
words, plaintiff argues that it, and it alone, has the option of whether to enforce the forum-
selection clause, with the right to insist on Illinois when it chooses but to impose different 
jurisdictions on its opponents if it chooses.  It cites no authority for such a remarkable 
proposition.  Nor does it matter that defendant contests the validity of the contract.  It is plaintiff 
that is asserting that this is a valid contract – and if so, all of it is valid, including the forum-
selection clause. 
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The Court infers that plaintiff chose California because it has a more favorable attachment 
procedure, and that defendant prefers Illinois for the same reason.  That may be, but it is of no 
concern on this issue.  If plaintiff doesn’t like Illinois laws or procedures, perhaps it shouldn’t be 
writing mandatory Illinois forum-selection clauses into its contracts. 
 
Defendant states that it will be filing a motion to dismiss on the ground of forum non conveniens 
and to enforce the Agreement’s mandatory forum selection, and it suggests continuing this 
motion to the date of the upcoming motion.  The practical problem with that is that defendant 
has no existing hearing date to which this motion should be continued, and it will not get such a 
hearing date until it presents its motion at the filing window.  Moreover, the Court is not willing 
simply to continue the attachment motion indefinitely (or to deny it without prejudice, which 
amounts to the same thing), because that would enable defendant to stall plaintiff’s request for 
attachment by delaying in filing its motion. 
 
Accordingly, this motion is continued to September 7, 2018, at 9:00 a.m.  For the time being, 
that is a placeholder date, to keep the motion on file, and to ensure that plaintiff will receive a 
timely disposition of this motion if and when it is determined that it is appropriate for this action 
to proceed in this Court.  Defendant, filing its forum non conveniens motion, may request that 
hearing date at the filing window.  Alternatively, the parties may stipulate to a different date; or if 
they cannot agree, either party may seek different timing by ex parte application.  If defendant 
has not filed its forum non conveniens motion by not later than August 3, however, the Court 
may conclude that defendant is stalling and consider taking up this motion without regard to the 
forum selection issue. 
 

  

15.  TIME:  9:00   CASE#: MSL16-00029 
CASE NAME: AMERICAN EXPRESS VS. ANDERSON 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
The motion to enter judgment pursuant to Code of Civil Procedure § 664.6 is granted.  
Judgment will be entered in favor of plaintiff and against defendant in the amount of $9,135.48.  
Plaintiff may seek costs in ordinary course. 

  

16.  TIME:  9:00   CASE#: MSL18-00508 
CASE NAME: SCHWARTZ VS. HUNTER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ALLAN SCHWARTZ ESQ 
* TENTATIVE RULING: * 
 
This case was reported settled by the settlement mentor.  If the settlement has fallen apart, 
contact the Department’s clerk to request a hearing date on this motion.  Otherwise, the motion 
is deemed off-calendar, and the case is set for a 90-day “tickler” (not a court appearance) to 
confirm that dismissal papers have been filed. 
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 17.  TIME:  9:00   CASE#: MSN18-1129 
CASE NAME: ROLDAN VS. THE VANGUARD GROUP 
HEARING ON PETITION FOR CHANGE THE PRIMARY BENEFICIARY 
FILED BY ELSA S. ROLDAN 
* TENTATIVE RULING: * 
 
This case was misclassified as Civil when it was filed.  It belongs in probate (and possibly 
should have been filed in the existing probate case).  This case is transferred to 
Department 14, and set for initial hearing on September 27, 2018 at 9:00 a.m. in Department 14. 

 

18.  TIME:  9:01   CASE#: MSC18-00810 
CASE NAME: GRAVELYN VS. UNITED PARCEL SERVICE 
HEARING ON MOTION TO STRIKE PORTIONS OF THE COMPLAINT 
FILED BY UNITED PARCEL SERVICE, INC. 
* TENTATIVE RULING: * 
 
(Unchanged from last week’s tentative.  See note at end.) 
 
Defendant United Parcel Service (UPS) moves to strike portions of the Complaint.  The motion 
is granted with leave to amend. 
 
The Complaint is cursory.  It alleges that defendants, including UPS, committed various 
intentional or negligent torts such as assault, battery, trespass, trespass, and infliction of 
emotional distress.  Obviously those allegations cannot be taken literally as to UPS, which as a 
corporate entity is incapable of doing any of these things except through human agents.  
The Complaint does not expressly allege that the individual defendant (Defroscia) was an 
employee of UPS and acting in the course of his employment, though the Court assumes that 
that is what plaintiff has in mind (and UPS’s reply brief confirms).  No other basis for UPS’s 
liability is asserted. 
 
Civil Code § 3294(b) provides: 
 

An employer shall not be liable for [punitive damages], based upon acts of an 
employee of the employer, unless the employer had advance knowledge of the 
unfitness of the employee and employed him or her with a conscious disregard of 
the rights or safety of others or authorized or ratified the wrongful conduct for 
which the damages are awarded or was personally guilty of oppression, fraud, or 
malice. With respect to a corporate employer, the advance knowledge and 
conscious disregard, authorization, ratification or act of oppression, fraud, or 
malice must be on the part of an officer, director, or managing agent of the 
corporation. 

 
Plaintiff here does not allege any facts that would warrant punitive damages against UPS as an 
employer under this statute. 
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Within 30 days after hearing, plaintiff may (but is not required to) file an amended complaint that 
either (a) deletes UPS from its allegations and prayers concerning punitive damages, or else 
(b) alleges facts that would warrant assessing punitive damages against UPS.  If plaintiff does 
not file such an amended complaint, all such allegations and prayers (as specified in the motion 
to strike) will be deemed to exclude UPS, and plaintiff will have waived any claim against UPS 
for punitive damages. 

___________ 

The Court has read plaintiff’s e-mail requesting “clarification”, but does not really understand the 
problem.  In the Court’s view, the questions in plaintiff’s e-mail are adequately addressed in the 
last paragraph of the tentative.  If plaintiff wishes to contest further she will have to notify UPS 
and the Court. 
 

 

19.  TIME:  9:01   CASE#: MSN16-1949 
CASE NAME: DOE VS. ST. MARY’S COLLEGE 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF ADMINISTRATIVE MANDATE 
* TENTATIVE RULING: * 
 
John Doe, a former student at Saint Mary’s College, petitions for an administrative writ of 

mandate under Code of Civil Procedure § 1094.5.  He challenges his 2016 expulsion on 

grounds of sexual assault and related misconduct. 

The petition is granted in limited part.  A writ will issue requiring SMC to vacate its 

determinations that John Doe committed the violations of sexual misconduct and dating 

violence.  As to the most serious charge of sexual assault, however, the Court finds no 

procedural or substantive error in the disciplinary proceedings or result, and hence the petition is 

denied as to that violation and the resulting expulsion. 

Because the Respondent in the disciplinary proceeding is the Petitioner in this Court, and the 

Complainant in the disciplinary proceeding is not a party at all in this Court, the Court will seek 

to avoid confusion by referring to the expelled student as John Doe, the alleged victim as Sally 

Roe, and the College as SMC. 

On a writ of administrative mandate, this Court’s task is the same as that of the courts of appeal 

in the published case law.  E.g., Doe v. Regents (2016) 5 Cal.App.5th 1055, 1072 (hereinafter 

Doe v. UCSD).  The Court must we determine “whether the respondent has proceeded without, 

or in excess of, jurisdiction; whether there was a fair trial; and whether there was any prejudicial 

abuse of discretion.”  Code of Civil Procedure § 1094.5(b).  “Abuse of discretion is established if 

the respondent has not proceeded in the manner required by law, the order or decision is not 

supported by the findings, or the findings are not supported by the evidence.”  Id. 

A challenge to the procedural fairness of the administrative hearing is reviewed de novo 
because the ultimate determination of procedural fairness amounts to a question of law.  The 
statute's requirement of a ‘“fair trial”’ means that there must have been a fair administrative 
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hearing.  Where student discipline is at issue, the school must comply with its own policies and 
procedures.  Doe v. University of Southern California (2016) 246 Cal.App.4th 221, 229 
(hereinafter Doe v. USC). 

The Court reviews the panel's substantive decision for substantial evidence.  “Abuse of 
discretion is established if the court determines that the findings are not supported by 
substantial evidence in the light of the whole record.”  Code of Civil Procedure § 1094.5(c); see, 
e.g., UCSD, 5 Cal.App.5th at 1072. 

Concerning the scope of the record before the Court:  Judge Spanos had previously allowed 
certain discovery in this case, and this Court had ordered that a limited set of materials would be 
allowed to augment the administrative record in the case under § 1094.5(e).  (It should be 
noted, however, that the Court’s physical file contains all the materials that John Doe had 
requested to augment the record, much of which the Court disallowed.  Hence, not everything 
found in the physical file is properly part of the record.) 

Also, many of the factual assertions in John Doe’s briefs are supported only by citation to his 
own verified petition (and SMC’s answer).  That is improper.  “The general rule is that a hearing 
on a writ of administrative mandamus is conducted solely on the record of the proceeding before 
the administrative agency.  Augmentation of the administrative record is permitted only within 
the strict limits set forth in section 1094.5, subdivision (e)….”  Pomona Valley Hospital Medical 
Center v. Superior Court (1997) 55 Cal.App.4th 93, 101 (citation and internal quotes deleted).  
The Court has found nothing in the statute or elsewhere that either requires or authorizes 
verification of a petition under § 1094.5.  By choosing on his own to verify it, John Doe cannot 
import into the record his factual attestations that are not otherwise part of the record (as part of 
the administrative record or by augmentation order).  No motion was filed to augment the record 
with any of the factual allegations in John Doe’s petition.  Nor would any such motion likely have 
been granted (especially as to facts alleged on his own personal knowledge), for the very good 
reason that there are no such facts that were not known to him at the time and thus could not 
have been brought forth in the administrative proceedings, see § 1094.5(e).  It is fair game to 
cite to SMC’s admissions in its answer, where it makes admissions.  But if the verified petition’s 
allegations are not admitted, they are not properly imported into the evidence to be considered 
on this writ petition simply by the fact of verification. 

Background and Administrative Decision 

This case arises out of a “friends with benefits” arrangement between two students, John Doe 

and Sally Roe, during the spring of 2016.  It is uncontested that there were three sexual 

incidents, all during April.  It is also uncontested that at least some of the conduct occurring in 

each incident was consensual at least in part.  Sally Roe, however, told SMC that the sex went 

beyond her consent in three particular respects. 

 The most serious charge arose in the third incident, on April 25.  The couple were having 

sex when Sally Roe said “ouch, stop, that hurts”.  She said that John Doe nevertheless 

persisted for perhaps 20 seconds, and she had to push him off.  John Doe agreed that 
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Sally Roe had said that, “and I then thrusted two more times before my brain caught up 

with my body and then I immediately stopped.” 

 On another occasion, during missionary sex John Doe held Sally Roe’s wrists up above 

her head.  Sally Roe acknowledged that she never expressed her disagreement to this 

action, though she never expressly agreed to it either. 

 On the third occasion John Doe slapped Sally Roe’s buttocks during sex.  Again, Sally 

Roe said there had been neither any express agreement nor any express objection. 

Sally Roe stated that she did not come to the realization that these facts amounted to rape until 

April 29, when she was recounting what happened to an unidentified third person.  She brought 

her accusations to SMC’s attention shortly thereafter. 

Sally Roe’s accusations against John Doe came before a Disciplinary Hearing Board (DHB) 

pursuant to SMC’s student discipline procedures as stated in its Student Handbook.  The 

hearing occurred on June 20, 2016, with the DHB’s decision issuing on July 6 in the form of twin 

letters to John Doe and Sally Roe.  The DHB found all three of the above accusations to be 

factually true, and indeed acknowledged by John Doe.  It determined John Doe to have 

committed three specific violations of SMC’s Sexual Assault and Sexual Misconduct Policy, 

namely sexual assault; dating violence; and sexual misconduct.  Because that Policy specifies 

that the sanction for sexual assault is expulsion, John Doe was expelled from SMC. 

The DHB’s decision was not quite explicit in specifying which particular conduct constituted 

each of the specific violations charged.  In this Court, however, the parties are consistent in 

identifying the sexual assault charge as referring to the April 25 incident; the sexual misconduct 

charge as referring to the wrists incident; and the dating violence charge as referring to the 

slapping incident.  The Court will address the case on that basis. 

John Doe filed a request for an appeal within SMC’s procedures.  The appeal board rejected the 

appeal and confirmed the expulsion. 

Procedural Fairness 

John Doe argues that SMC’s procedures for investigating and adjudicating the charges against 

him were legally defective and unfair.  The recent Doe v. USC and Doe v. UCSD decisions 

discuss at some length the issue of what sort of fair procedures are required in a college 

student-discipline setting. 

Generally, a fair procedure requires “‘notice reasonably calculated to apprise 
interested parties of the pendency of the action … and an opportunity to present 
their objections.’” (Doe v. University of Southern California, supra, 246 
Cal.App.4th at p. 240, quoting Bergeron v. Department of Health Services (1999) 
71 Cal.App.4th 17, 24.) In regard to student discipline, “[t]he student's interest is 
to avoid unfair or mistaken exclusion from the educational process, with all of its 
unfortunate consequences.… Disciplinarians, although proceeding in utmost 

https://advance.lexis.com/search/?pdmfid=1000516&crid=beafc8fe-129f-417a-bc67-b5f7fd407d3c&pdsearchterms=5+cal+app+5th+1055&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=beafc8fe-129f-417a-bc67-b5f7fd407d3c&pdsearchterms=5+cal+app+5th+1055&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=beafc8fe-129f-417a-bc67-b5f7fd407d3c&pdsearchterms=5+cal+app+5th+1055&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=beafc8fe-129f-417a-bc67-b5f7fd407d3c&pdsearchterms=5+cal+app+5th+1055&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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good faith, frequently act on the reports and advice of others; and the controlling 
facts and the nature of the conduct under challenge are often disputed. The risk 
of error is not at all trivial, and it should be guarded against if that may be done 
without prohibitive cost or interference with the educational process.” (Goss v. 
Lopez (1975) 419 U.S. 565, 579-580.) 

“At the very minimum, therefore, students facing suspension … must be given 

some kind of notice and afforded some kind of hearing.” (Goss, supra, 419 U.S. 

at p. 579, italics omitted.) The hearing need not be formal, but “in being given an 

opportunity to explain his version of the facts at this discussion, the student 

[must] first be told what he is accused of doing and what the basis of the 

accusation is.” (Id. at p. 582.) 

However, case law does not plainly elucidate the specific components of a fair 

hearing. Yet, it is clear that the hearing need not include all the safeguards and 

formalities of a criminal trial. “‘[P]rocedures for dismissing college students [are] 

not analogous to criminal proceedings and could not be so without at the same 

time being both impractical and detrimental to the educational atmosphere and 

functions of a university.’” (Andersen v. Regents of University of California (1972) 

22 Cal.App.3d 763, 770.) “A university's primary purpose is to educate students: 

‘[a] school is an academic institution, not a courtroom or administrative hearing 

room.’ A formalized hearing process would divert both resources and attention 

from a university's main calling, that is education. Although a university must treat 

students fairly, it is not required to convert its classrooms into courtrooms.” 

(Murakowski v. University of Delaware (D.Del. 2008) 575 F.Supp.2d 571, 585-

586, fns. omitted.) 

Although no particular form of student disciplinary hearing is required under 

California law, a university is bound by its own policies and procedures. (Berman, 

supra, 229 Cal.App.4th at pp. 1271-1272.) Additionally, [the university’s] “rule-

making powers and its relationship with its students are subject to federal 

constitutional guarantees.” (Goldberg, supra, 248 Cal.App.2d at p. 875.) 

Nevertheless, a disciplinary proceeding at a university does not provide the same 

due process protections afforded to a defendant in a criminal trial. (Id. at p. 881.) 

However, “to comport with due process,” the university's procedures must “‘be 

tailored, in light of the decision to be made, to “the capacities and circumstances 

of those who are to be heard,” [citation] … to insure that they are given a 

meaningful opportunity to present their case.’” (Southern Cal. Underground 

Contractors, Inc. v. City of San Diego (2003) 108 Cal.App.4th 533, 545.) 

Doe v. UCSD, 5 Cal.App.5th at 1077-78. 

The parties rely in part on Dixon v. Alabama State Bd. of Education (5th Cir. 
1961) 294 F.2d 150, 159 (Dixon), which held that when a student is facing 
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disciplinary sanctions, “the student should be given the names of the witnesses 
against him and an oral or written report on the facts to which each witness 
testifies. He should also be given the opportunity to present to the Board [of 
Education], or at least to an administrative official of the college, his own defense 
against the charges and to produce either oral testimony or written affidavits of 
witnesses in his behalf. If the hearing is not before the Board directly, the results 
and findings of the hearing should be presented in a report open to the student's 
inspection. If these rudimentary elements of fair play are followed in a case of 
misconduct of this particular type, we feel that the requirements of due process of 
law will have been fulfilled.” (See also Andersen v. Regents of University of 
California (1972) 22 Cal.App.3d 763, 771 (Andersen) [“As said in Dixon, supra, 
the student is entitled to (1) a notice containing a statement of the specific 
charges against him, the names of the witnesses and a statement of the gist of 
their proposed testimony, and (2) a hearing the scope and nature of which should 
vary according to the circumstances of the particular case. The hearing need not 
be a full dress judicial hearing but one giving the student a full opportunity to 
present his defenses.”]; Goldberg v. Regents of University of Cal. (1967) 248 
Cal.App.2d 867, 882 (Goldberg) [due process requirements were met where the 
student plaintiffs “received a proper advance notice of the hearing specifying the 
particular charges and suggesting that they might wish to obtain counsel,” and 
“[p]laintiffs were represented by counsel and given ample opportunity to hear and 
observe the witnesses against them and to present their own defense”].) 

Doe v. USC, 246 Cal.App.4th at 246. 

The Court will take up John Doe’s several procedural contentions, moving roughly from general 

to specific. 

The OCR Letter and the Stanford Swimmer Case 

John Doe contends that the entire disciplinary procedure was tainted with “an unacceptable 

probability of actual bias on the part of those who have actual decisionmaking power over their 

claims" (BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 467, 436 (citation 

omitted)), because of two external factors that (he contends) had to have been on the minds of 

the SMC officials or employees who investigated and adjudicated his case.  First, the Office of 

Civil Rights (in the federal Department of Education) had initially opened an investigation into a 

complaint by a different female student about SMC’s handling of her report of sexual violence.  

Second, during the investigation of this case there was a national controversy about what many 

perceived to be unduly lenient sentencing of a Stanford student who had been convicted of 

sexual assault on another student. 

The Court approaches this contention with considerable caution, because it proves too much.  If 

it were valid, it would effectively mean in practice that during the mid-2016 time frame SMC 

could not lawfully have conducted any disciplinary investigation or proceeding, in any case of 

alleged sexual assault between students, as to any students at all.  There is nothing about either 
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the OCR letter or the Stanford case that has even the slightest factual connection to John Doe’s 

particular case, other than sharing the generic category of being cases of alleged student sexual 

assault.  Accordingly, if this line of attack were successful, there is nothing that would make the 

argument inapplicable to any sexual-assault cases whatsoever. 

Indeed, while John Doe complains about what he argues to have been the bias in his own case 

arising from these two non-case-related facts, he does not go on to explain what else he 

contends SMC should have done procedurally, other than to proceed with his hearing in 

ordinary course.  If everyone in SMC’s administration and community must have been 

automatically deemed to be biased due to consciousness of the OCR letter and the Stanford 

case, what was SMC supposed to do when this case arose?  Was SMC to outsource the 

investigation and adjudication of John Doe’s case to someone entirely outside of the SMC 

administration and community – someone, indeed, who had never heard of OCR or Brock 

Turner?  Or was SMC simply to let Sally Roe’s accusations go uninvestigated and 

unadjudicated, for lack of any unbiased persons to investigate or adjudicate them?  Or was 

SMC to defer the investigation and adjudication of John Doe’s case for a year (or two or three – 

remember that Judge Persky’s recall election was just last month), while waiting for the OCR 

and Stanford storms to blow over, presumably allowing John Doe to continue his education at 

SMC in the meantime? 

John Doe articulates no alternative for SMC other than proceeding with the investigation and 

hearing as it did.  Moreover, he presents nothing but rank speculation to suggest that these 

extrinsic events had any biasing effect at all on the adjudicators in his case. 

It is true that Sally Roe referred to the Stanford case in her closing argument.  But she did so in 

the context of addressing the appropriate penalty, not guilt or innocence – and on penalty, 

having found sexual assault, the DHB had no discretion as to the penalty of expulsion. 

As for the OCR case, no one (including John Doe) made any mention of it at all during these 

proceedings.  The record discloses nothing about the content or seriousness of the complaint 

made there, nor how far (if at all) OCR proceeded with it.  It appears that as of the time of the 

hearing, this was no more than the paperwork initiation of a proceeding based on receipt of a 

complaint.  Thus, the Court has no idea whether it was something that SMC was likely to 

perceive as a serious threat, or whether it was a routine bureaucratic response to a complaint 

without serious substance, or anywhere in between.  And while we may speculate that Karbley 

(the investigator) was aware of the OCR inquiry, there is nothing showing that the members of 

the DHB knew of it.  That does not support John Doe’s burden of showing that the mere 

pendency of an initial inquiry must have biased his DHB.  (Admittedly it was probably known to 

Clark, who headed the appeal board.) 

The Supreme Court has commented on the heavy burden of proving bias at the administrative 

organizational level: 
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“[T]he burden of establishing a disqualifying interest rests on the party making the 

assertion.” (Schweiker v. McClure (1982) 456 U.S. 188, 196.) That party must lay 

a “specific foundation” for suspecting prejudice that would render an agency 

unable to consider fairly the evidence presented at the adjudicative hearing 

(Withrow v. Larkin, supra, 421 U.S. at p. 55); it must come forward with “specific 

evidence demonstrating actual bias or a particular combination of circumstances 

creating an unacceptable risk of bias” (Morongo Band of Mission Indians v. State 

Water Resources Control Bd., supra, 45 Cal.4th at p. 741; see Gai v. City of 

Selma, supra, 68 Cal.App.4th at p. 220 [to prove bias, a party must present 

“concrete facts”]). Otherwise, the presumption that agency adjudicators are 

people of “‘conscience and intellectual discipline, capable of judging a particular 

controversy fairly on the basis of its own circumstances’” will stand unrebutted. 

(Withrow, at p. 55.) 

Today’s Fresh Start v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 221-22 

(citation omitted).  This speculation, on matters having no direct or indirect tie to this case, 

cannot come close to carrying this burden or overcoming this presumption. 

John Doe cites Doe v. Miami University (6th Cir. 2018) 882 F.3d 579, as an example of how an 

OCR investigation or the like might create bias by putting pressure on adjudicators.  What the 

case actually held, however, is that such generic suspicions are inadequate to show bias when 

there is nothing tying the generic situation to the specific case.  “John’s complaint is silent as to 

how the public pressure to combat sexual misconduct on college campuses and the 

governmental pressure to comply with Title IX affected these individual defendants’ decisions.”  

Id. at 602.  This observation is as true of this John Doe as of that one. 

Separation of Functions and Organizational Bias 

John Doe raises a number of related arguments asserting that various individuals involved in the 

disciplinary-hearing process wore too many hats, or had various sources of bias.  These 

arguments are a mix of distortions of the record, and nitpicking criticisms with neither legal 

support nor articulated prejudicial consequences.  They fail, whether considered singly or 

together. 

John Doe starts off this section of his brief with a quotation from Haro Street Investors v. Dept. 

of Housing & Community Development (2008) 161 Cal.App.4th 1240, 1251:  “Section 1094.5 

contemplates an adversarial hearing grounded in due process.”  This off-hand, shorthand 

statement was made in the context of holding that no hearing at all was required in that case.  

Cases actually discussing the kind of procedures required under § 1094.5, by contrast, have 

clarified that the law does not require a formal adversary model of procedure, nor the strict 

separation of functions for which John Doe argues. 
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[A] legislature may adopt an administrative procedure in which the same 
individual or entity is charged both with developing the facts and rendering a final 
decision, and separate adversarial advocates are dispensed with. Rejecting a 
separation-of-functions challenge to proceedings in which an administrative law 
judge was required both to investigate and to decide, the United States Supreme 
Court explained: “Neither are we persuaded by the advocate-judge-multiple-hat 
suggestion. It assumes too much and would bring down too many procedures 
designed, and working well, for a governmental structure of great and growing 
complexity. The social security hearing examiner, furthermore, does not act as 
counsel. He acts as an examiner charged with developing the facts.” (Richardson 
v. Perales (1971) 402 U.S. 389, 410.) Proceedings of this sort “are inquisitorial 
rather than adversarial.” (Sims v. Apfel (2000) 530 U.S. 103, 111.) The federal 
Constitution does not prohibit them. (Withrow v. Larkin, supra, 421 U.S. at p. 52 
[“‘[t]he case law, both federal and state, generally rejects the idea that the 
combination [of] judging [and] investigating functions is a denial of due process 
… .’ ”]; see Howitt v. Superior Court, supra, 3 Cal.App.4th at p. 1581 [“The mere 
fact that the decision maker or its staff is a more active participant in the 
factfinding process – similar to the judge in European civil law systems – will not 
render an administrative procedure unconstitutional.”].) 

Even an agency's participation in an accusatory portion of administrative 

proceedings need not give rise to constitutional concerns. In Withrow v. Larkin, 

supra, 421 U.S. 35, the United States Supreme Court considered a due process 

challenge to an administrative board authorized to investigate professional 

misconduct, issue charges, adjudicate those charges, and impose discipline. The 

court explained: “It is also very typical for the members of administrative agencies 

to receive the results of investigations, to approve the filing of charges or formal 

complaints instituting enforcement proceedings, and then to participate in the 

ensuing hearings. This mode of procedure … does not violate due process of 

law.” (Id. at p. 56.) At the extreme, the Supreme Court has countenanced 

proceedings where a single individual may act as investigator, prosecutor, and 

decision maker. (See Goss v. Lopez (1975) 419 U.S. 565, 581-584.) Thus, the 

general rule endorsed by both the United States Supreme Court and this court is 

that “[b]y itself, the combination of investigative, prosecutorial, and adjudicatory 

functions within a single administrative agency does not create an unacceptable 

risk of bias and thus does not violate the due process rights of individuals who 

are subjected to agency prosecutions.” (Morongo Band of Mission Indians v. 

State Water Resources Control Bd., supra, 45 Cal.4th at p. 737; see Sheldon v. 

S.E.C. (11th Cir. 1995) 45 F.3d 1515, 1518 [“‘[I]t is uniformly accepted that many 

agencies properly combine the functions of prosecutor, judge and jury.’”].) 

To prove a due process violation based on overlapping functions thus requires 

something more than proof that an administrative agency has investigated and 

accused, and will now adjudicate. 
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Today’s Fresh Start, 57 Cal.4th at 220-21.  Accordingly, a due process violation resting on such 

institutional sources of bias “generally are confined to the exceptional case presenting extreme 

facts”.  Id. at 219 (quotation omitted).  See also, e.g., BreakZone, 81 Cal.App.4th at 1236. 

The Investigation.  John Doe leads off with an attack on the quality and content of the 

investigation conducted by Karbley, the person assigned to investigate Sally Roe’s accusations.  

He complains that in including express comments on witness credibility in her investigative 

report, Karbley overstepped her role and impinged on that of the DHB.  Of course it is true that 

the DHB, as the adjudicative body, was charged with the ultimate responsibility of finding facts 

and determining credibility.  But John Doe cites to nothing, in either SMC’s procedures or the 

law generally, that forbade the investigator from commenting on credibility.  (Cf. Doe v. UCSD, 

5 Cal.App.5th at 1064 (investigator’s report included credibility determinations).)  An 

investigative report that simply recounted each side’s testimony with equal credulity, but gave no 

guidance as to factors bearing on credibility, would be of distinctly less utility to the DHB.  

“[R]eliance on agency staff to investigate a matter does not disqualify a board or commission 

from thereafter ruling impartially.”  Today’s Fresh Start, 5 Cal.4th at 225.  Accordingly, there is 

no prohibition on panel members communicating with staff.  Id. at 226.  And in any event, 

Karbley’s report, though noting some discrepancies between Sally Roe’s and John Doe’s 

accounts, expressly said that she found both of them to be credible.  (Which may have had 

something to do with the fact that John Doe admitted the key facts of the accusations.) 

John Doe also labels Karbley’s investigation as “incompetent”, because of three identified things 

he thinks she should have done but omitted.  He cites no authority, however, for overturning an 

administrative decision because of asserted flaws in the investigation as opposed to the hearing 

and adjudication.  Nor does he show how an accused student has any right to dictate the scope 

and method of an investigation – even at the time, let alone by hindsight years afterward.  A 

criminal defendant has no right to order the police about in what to investigate, and neither does 

an accused student have the right to order what an investigator sees fit to include or omit. 

In any event, the particular lapses John Doe identifies are distinctly unimpressive. 

 He says Karbley should have interviewed his two roommates, who observed Sally Roe’s 

behavior on April 29.  Such testimony, however, could only have demonstrated indirectly 

what Sally Roe’s text messages showed directly, viz., that Sally Roe was acting normal 

and untroubled while speaking directly to John Doe (see the discussion infra).  The 

record also doesn’t disclose whether any of this occurred before or after Sally Roe’s 

epiphany about rape. 

 As to the latter, John Doe also faults Karbley for not interviewing the person with whom 

Sally Roe was speaking when she had that epiphany.  Neither that person nor the 

roommates were percipient witnesses to any of the events in the case, however, and 

John Doe suggests nothing about what he thinks Karbley would have gotten from that 

person or how it might have been exculpatory.  In his reply brief he says this witness 

would have shed light on Sally Roe’s state of mind on April 29.  But we’ve already got an 
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accurate view of her state of mind after her conversation with this person on April 29:  

She thought she’d been raped.  How was that going to be exculpatory? 

 And there was nothing stopping John Doe from calling any of these people himself at the 

hearing (though possibly he might have had to ask Karbley to obtain the identity of one 

of them).  (Cf. Doe v. UCSD, 5 Cal.App.5th at 1104-05.) 

 John Doe says Karbley should have collected a bloody towel that Sally Roe told her 

about.  That might have been important if this were a case about whether any contact 

occurred at all.  But the presence or absence of blood, while relevant, was hardly central 

to the issues.  Moreover, John Doe does not spell out how he thinks a search for the 

towel would have affected the outcome.  Had it been produced, it would have supported 

the accusations.  But is not very likely that a failure to locate it would have been taken as 

disproving Sally Roe’s accusations. 

Karbley’s Role as Trainer.  John Doe calls Karbley the “Line Prosecutor” in the case, which he 

says was a problem because she was involved in training some of the other people involved.  

That is substituting epithet for analysis.  Karbley’s job as investigator was to find out the relevant 

facts, and to write a report for the DHB’s consideration.  None of that made her a “Line 

Prosecutor”.  John Doe apparently reasons that her role was prosecutorial because her report 

was adverse.  But her investigative role, on the contrary, would have included reporting to the 

DHB that the accusation was false, if that had been where the evidence had led her.  What, 

then, was SMC to do when it turned out that the facts as ascertained by the investigator pointed 

to guilt?  Drop the whole thing and start over with a new investigator because the first one had 

morphed into a “Line Prosecutor”?  The fact that Karbley had discussed sexual assault matters 

generically with the adjudicators, not with reference to this case, is far insufficient to rebut “the 

presumption that agency adjudicators are people of conscience and intellectual discipline, 

capable of judging a particular controversy fairly on the basis of its own circumstances”.  

Today’s Fresh Start, 57 Cal.4th at 222 (citation omitted).  Cf. Doe v. UCSD, 5 Cal.App.5th at 

1083 (no violation because investigator and panelists were university employees). 

Clark’s Role.  John Doe next argues that Clark, the Dean of Students and Karbley’s superior, 

impermissibly wore two hats as both “Chief Prosecutor” and a member of the appeal panel.  

“While the combination of investigative and adjudicative functions standing alone generally does 

not create a due process violation in the absence of some showing of bias, the same cannot be 

so readily said when prosecutory and adjudicative functions are too closely combined.”  Nightlife 

Partners v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 92 (citation omitted).  No such 

double role is shown.  John Doe’s argument is that because Clark was ultimately responsible for 

overseeing the entire student-discipline machinery, that made her the “Chief Prosecutor”.  That 

is substituting an organizational chart for evidence.  There is nothing suggesting that Clark 

personally took any substantive role at all in the investigation or adjudication of this matter, until 

she sat on the appeal panel (as SMC’s procedures expressly called for her to do).  On the 

contrary, that’s why she delegated the investigation and presentation of this case to someone 

else (Karbley).  (And see the comments infra concerning the appeal generally.) 
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Gonzalez’s Role.  Finally, John Doe argues that Gonzalez could not have been an impartial 

member of the DHB, because she worked for Clark and was later promoted to working for 

Karbley.  Of course he could have requested her removal at the outset, but did not.  (Cf. Doe v. 

UCSD, 5 Cal.App.5th at 1083.)  But Gonzalez serving on the DHB while working for Clark poses 

no more of a problem than Clark herself serving on the appeal board.  As for the promotion, 

there is nothing in the record showing that it occurred before this DHB hearing and decision.  

The notice of her appointment identifies her only with her pre-promotion title. 

Summary.  “At its heart, Today's Fresh Start's argument rests on the notion that engaging in an 

administrative investigation and forming opinions based on the fruits of that investigation yields 

the sort of extrinsic bias the due process clause was intended to prohibit.  That view has long 

been repudiated.”  Today’s Fresh Start, 57 Cal.4th at 226-27.  The same is true of John Doe’s 

multiple attacks on grounds of organizational bias. 

Cross-Examination and Confrontation 

SMC’s procedures for student disciplinary proceedings expressly provide that the Respondent 

and the Complainant are to be heard separately before the DHB.  Accordingly, John Doe was 

not present in the room while Sally Roe was testifying before the DHB.  Obviously he was not 

present to ask her any cross-examination questions.  He also was not invited to submit any 

questions for the DHB to put to Sally Roe.  There is no indication in the administrative record, 

however, that John Doe ever requested either the right to be present for Sally Roe’s testimony, 

or the right to cross-examine her directly, or the right to request that any questions be put to her. 

What the administrative record does show is that before the hearing John Doe was not only 

provided with Sally Roe’s written statements, but allowed to mark them up with his own denials 

and comments.  The latter documents were part of the record before the DHB, and the Court 

must assume they were considered. 

The courts have generally been fairly unreceptive to arguments concerning a supposed right to 

cross-examination in the university discipline system, though perhaps with exceptions. 

We recognize that “the pure adversary model is not entitled to constitutionally 
enshrined exclusivity as the means for resolving disputes in ‘[t]he incredible 
variety of administrative mechanisms [utilized] in this country ….’” (Howitt v. 
Superior Court (1992) 3 Cal.App.4th 1575, 1581, quoting Withrow v. Larkin 
(1975) 421 U.S. 35, 52.) Rather, “[s]pecific requirements for procedural due 
process vary depending upon the situation under consideration and the interests 
involved.” (Applebaum v. Board of Directors (1980) 104 Cal.App.3d 648, 657.) 

For example, “[a]lthough we recognize the value of cross-examination as a 

means of uncovering the truth [citation], we reject the notion that as a matter of 

law every administrative appeal … must afford the [accused] an opportunity to 

confront and cross-examine witnesses.” (James v. City of Coronado (2003) 106 
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Cal.App.4th 905, 912 [discussing disciplinary actions involving police officers 

under Gov. Code, § 3304, subd. (b)].) In administrative cases addressing sexual 

assault involving students who live, work, and study on a shared college campus, 

cross-examination is especially fraught with potential drawbacks. The United 

States Department of Education Office for Civil Rights (OCR) addressed this 

issue in its April 4, 2011 “Dear Colleague” letter, intended as a guidance 

document regarding sexual violence on college campuses. It stated, “OCR 

strongly discourages schools from allowing the parties personally to question or 

cross-examine each other during the hearing. Allowing an alleged perpetrator to 

question an alleged victim directly may be traumatic or intimidating, thereby 

possibly escalating or perpetuating a hostile environment.” 

Doe v. USC, 246 Cal.App.4th at 244-45.  That general rule, however, may have to give way in 

extraordinary cases where credibility is directly and centrally at issue: 

There is no requirement under California law that, in an administrative hearing, 

an accused is entitled to cross-examine witnesses. “Although we recognize the 

value of cross-examination as a means of uncovering the truth [citation], we 

reject the notion that as a matter of law every administrative appeal … must 

afford the [accused] an opportunity to confront and cross-examine witnesses.” 

(James v. City of Coronado (2003) 106 Cal.App.4th 905, 912.) Yet, in the instant 

matter, where the Panel's findings are likely to turn on the credibility of the 

complainant, and respondent faces very severe consequences if he is found to 

have violated school rules, we determine that a fair procedure requires a process 

by which the respondent may question, if even indirectly, the complainant. 

Doe v. UCSD, 5 Cal.App.5th at 1084 (emphasis added). 

In this case there is no question about the severe consequences faced by John Doe.  But this is 

not the kind of direct and stark “he-said/she-said” credibility battle that would raise a legal 

requirement of cross-examination under Doe v. UCSD.  On the contrary, the recorder’s notes of 

John Doe’s testimony before the DHB reflect that he was asked about the “undisputed facts” 

stated in the investigative report, and he expressly confirmed that they were undisputed and 

correct. 

Taking the most serious (April 25) incident, it is true that the two witnesses’ accounts of the 

incident are not identical, and that the difference between the two (two thrusts, versus 20 

seconds and a push-off) might be thought to make some difference to moral blameworthiness.  

But there is no indication that that difference, such as it was, was thought very important in the 

DHB proceeding.  The DHB’s factual determination on this point focused simply on the fact of 

John Doe continuing to have sex after being told to stop.  In making that determination the DHB 

relied directly on John Doe’s own admission that that was so:  “During [John Doe’s] interview 

with the DHB, [John Doe] read the Undisputed Facts and confirmed to the DHB that during the 
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April 25, 2016 incident, [Sally Roe] said, ‘ouch stop, that hurts,’ and [John Doe] continued 

engaging in sexual intercourse with [Sally Roe].”  Nor is it plausible that the difference in 

accounts could have made a difference to penalty.  The facts admitted by John Doe established 

the charge of sexual assault, and SMC’s Sexual Assault and Sexual Misconduct Policy directly 

mandates expulsion for that offense. 

Moreover, even where cross-examination is called for, a student cannot obtain judicial relief 

without showing that such cross-examination was sought (see, e.g., Andersen, 22 Cal.App.3d at 

773), and that the absence of cross-examination was of actual prejudice to the student in the 

hearing (see, e.g., Doe v. UCSD, 5 Cal.App.5th at 1085-92).  Here, the Court notes again, John 

Doe actually admitted the key factual bases for each of the three factual charges against him, 

and made no request for any opportunity to ask questions of Sally Roe. 

The only particular topic on which John Doe now argues there should have been cross-

examination was the series of text messages between himself and Sally Roe during April 22-29.  

John Doe elicits these as evidence that all was copacetic between himself and Sally Roe; he 

asserts that cross-examination would have cast very serious doubt on Sally Roe’s credibility.  

But it is John Doe’s own theory that doesn’t stand up very well to examination.  Once again, 

John Doe actually admitted the factual occurrence of the specific acts of which he was accused.  

In that light, the text messages are very far from the golden bullet that John Doe argues them to 

be.  True, they seem to reflect Sally Roe’s favorable view of their sexual interludes, and 

receptiveness to more of the same; there is nothing (other than ambiguous complaints of pain, 

with no blame cast) suggesting that Sally Roe had any problem with what had occurred.  But 

that hardly proves that Sally Roe’s consistent statements to the contrary must therefore just be 

lies.  There is nothing novel or startling in the hypothesis that one sex partner, talking with the 

other partner, might pretend to have enjoyed sex when she didn’t really, or pretend that all is 

cool with the relationship when she is actually troubled by some aspect of it.  In other words, the 

mere fact that Sally Roe sent these messages would hardly have constituted case-killing 

impeachment of her testimony.  Further, the record does not reflect whether any of these text 

messages occurred after Sally Roe’s professed realization on April 29 that she had been raped. 

In any event, the issue is not whether the messages themselves should have been presented as 

exculpatory evidence.  These text messages were in fact before the DHB during the hearing, 

and they read them.  Thus, whatever impeachment value the messages themselves might be 

thought to have, they in fact had – and they didn’t change the DHB’s minds. 

Rather, the present issue is only whether an opportunity for John Doe to ask Sally Roe about 

the messages could have changed the outcome of the hearing.  The DHB did ask Sally Roe 

about them.  John Doe says the DHB didn’t ask probingly enough; but it is clear that the DHB 

had understood and considered the point that Sally Roe’s direct communications with John Doe 

during the time of these events seemed inconsistent with her accusations.  And while John Doe 

doesn’t like the question the DHB did ask, he suggests no other questions in particular that he 

thinks it should have asked, or that he would have proposed to ask if he could.  Nor, as noted, 
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did he propose any such questions at the time.  There simply is no plausible basis here for 

arguing that asking Sally Roe about these text messages in greater detail (as distinguished from 

reading the messages themselves) could have made a difference in the outcome of the hearing, 

especially in the face of John Doe’s own factual admissions.  There was no “Perry Mason 

moment” to be had here. 

That leaves the issue of confrontation.  As John Doe notes, that is not necessarily the same 

thing as cross-examination, because (for example) an accused might be allowed to cross-

examine by submitting questions (as occurred in Doe v. UCSD).  But John Doe cites no 

authority, and the Court has found none, giving him a right of confrontation as such in an 

administrative proceeding.  Wherever his brief asserts a right of confrontation, the 

accompanying case citations talk only about a right to know the evidence.  As a federal court 

remarked (in a case where the accuser didn’t testify at all), the school’s “obligations here are 

narrow:  it must provide a means for the … panel to evaluate an alleged victim’s credibility, not 

for the accused to physically confront his accuser.”  Doe v. University of Cincinnati (6th Cir. 

2017) 872 F.3d 393, 406. 

Advisor Issues 

John Doe makes a couple of arguments concerning his advisor in the disciplinary proceedings, 

starting with his contention that he wasn’t told he could use an attorney.  There is no legal 

requirement that an accused student must be allowed to have an attorney advisor.  E.g., Doe v. 

UCSD, 5 Cal.App.5th at 1082.  Nevertheless, SMC did nothing to prevent John Doe from using 

an attorney as his advisor (although the advisor, attorney or not, would not have been allowed to 

participate directly in the hearing).  SMC’s procedural rules allowed John Doe to select any 

advisor he chose, and he was expressly told so.  Although John Doe’s briefs speak expansively 

about the aid of an attorney, his actual legal attack on this score is limited to his complaint that 

SMC did not expressly tell him that he could use an attorney if he chose.  Unsurprisingly, he 

cites no legal authority requiring this Miranda-level kind of express warning.  Given that SMC 

was not legally required to allow use of an attorney at all, it could hardly be legally required to 

tell John Doe he could use an attorney. 

Beyond that, John Doe criticizes the advisor he did choose, Anibaba.  He asserts that Karbley 

pressured him to choose Anibaba; but there is nothing in the record supporting that assertion.  

The record does support (at least inferentially) that Anibaba did not attend all of John Doe’s 

interviews with Karbley, nor the hearing.  It was not SMC’s responsibility, however, to police the 

working relationship between John Doe and his advisor.  If he had been unhappy with the level 

of assistance he was getting, he could have chosen a different advisor.  John Doe makes no 

convincing case that SMC was at fault for the things he complains of here. 

Insufficient Notice of Charges 
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John Doe argues that he was given insufficient notice of the charges against him.  “Notice of the 

charges sufficient to provide a reasonable opportunity to respond is basic to the constitutional 

right to due process and the common law right to a fair procedure.”  Doe v. USC, 246 

Cal.App.4th at 240, quoting Rosenblit, 231 Cal.App.3d at 1445.  In Doe v. USC, the court found 

insufficient fair notice because the accusations kept shifting both factually and legally throughout 

the proceeding, and the student was eventually disciplined only on very limited factual 

allegations that were injected into the proceedings very belatedly, and as to which he was never 

given a fair chance to respond. 

Doe v. UCSD, 5 Cal.App.5th at 1095-96, commented on what the law requires by way of notice 

to the accused student: 

[A] fair hearing only requires that the respondent be aware of what he or she is 

accused of doing and the basis of that accusation. (See Goss, supra, 419 U.S. at 

p. 582 [“in being given an opportunity to explain his version of the facts … the 

student [must] first be told what he is accused of doing and what the basis of the 

accusation is”].) Courts have applied the requirements discussed in Goss to hold 

“the student should be given the names of the witnesses against him and an oral 

or written report on the facts to which each witness testifies” (Dixon v. Alabama 

State Board of Education (5th Cir. 1961) 294 F.2d 150, 159 (Dixon)) and “the 

student is entitled to … names of the witnesses and a statement of the gist of 

their proposed testimony” (Andersen, supra, 22 Cal.App.3d at p. 771). (See Doe 

v. University of Southern California, supra, 246 Cal.App.4th at p. 246.) 

The record here more than amply disproves John Doe’s arguments of insufficient notice.  The 

record does not specify exactly when and how John Doe first learned about the specific factual 

accusations Sally Roe was making against him.  Apparently he was not so apprised in any detail 

on his first contact with the disciplinary system on May 3 (the same day that Sally Roe’s 

complaint first came to the administration’s attention, and before any investigation had 

commenced).  By the time of his next substantive contact on May 18, however, he was clearly 

conversant with at least the most serious charge.  The investigator’s uncontradicted account of 

the May 18 interview shows that John Doe was directly asked about the April 25 “ouch, stop, 

that hurts” incident and gave his own version of it in considerable detail.  The allegations about 

slapping and holding wrists were likewise disclosed to him by at least his second interview on 

May 24, nearly a month before the hearing. 

The record actually shows a remarkable degree of disclosure to John Doe about the details of 

the accusations.  He was not only given copies of all of Sally Roe’s written statements, but he 

was allowed to do his own mark-up commentaries on those documents and submit his mark-

ups.  The record shows follow-up interviews between John Doe and the investigator exploring 

the details of all three episodes at some length. 

https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=41d1f252-99d3-481b-914e-c3fe47b6e7c9&pdsearchterms=5+cal+app+5th+1083&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=rtpL9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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John Doe’s briefs in this Court, by contrast, do not point to a single important fact about the 

accusations against him of which he was not fully apprised before the hearing, or that came to 

him as a surprise at any point during the hearing. 

The closest John Doe comes to identifying any lacuna in notice is to point out that although he 

was apprised of the specific facts of what Sally Roe was alleging (viz., the “ouch” incident, the 

slap, and the wrists), and he was informed as to the specific formal offenses of which he was 

accused (viz., sexual assault, sexual misconduct, and dating violence), he was never 

specifically told which alleged physical acts were asserted to constitute which specific offenses.  

That is largely true, and it would have been better to be clearer on the correlation.  But John 

Doe never tries to argue how his ability to defend himself was prejudiced by that lack.  He knew 

what accusations he had to face, and what evidence they rested on.  Ultimately, the challenge 

for John Doe on this writ proceeding is not only to point to a procedural step that he thinks 

should have been done differently, but also to articulate how it resulted in a fundamentally unfair 

procedure and hearing, and an unsupportable result.  He doesn’t even attempt that argument. 

The Appeal 

John Doe complains that SMC’s internal appeal process was insufficient, though he is a little 

conclusory in saying exactly what its shortcomings are supposed to be. 

John Doe cites no authority supporting any legal entitlement in general to an internal 

administrative appeal at all.  Here, it is uncontested that John Doe was entitled to an appeal, 

because SMC was required to comply with its own procedures, and its own procedures allowed 

him an appeal.  But he does not allege that the appeal procedure he got failed to conform in any 

way to the appeal procedure called for in SMC’s Student Handbook. 

So where does that leave him?  He complains that the time frame allowed (five business days) 

was constrained, which is a fair description; and that he did not have the reporter’s notes, which 

fact does not appear in the record but is evidently uncontested.  But again, he had no legal right 

to any more appeal process than SMC’s rules provided for; and it was those rules that set the 

time frame and did not provide for the notes.  Likewise, he complains that the available grounds 

for appeal were constricted, though he does not point to a single additional respect or ground on 

which he contends he was entitled to appeal, but not allowed to do so.  He argues that the 

available grounds for appeal did not include a substantial-evidence attack.  His appeal 

nevertheless made one (essentially repeating his factual argument below), and the appeal 

board responded to it. 

And finally: what difference could a different appeal procedure possibly make now?  This Court 

– acting on a much longer timeline than five days, a more extensive record, and the advocacy of 

capable lawyers – is now reviewing all the grounds that John Doe might possibly have been 

able to present in an administrative appeal.  And this Court is rejecting every one of them.  How 

would John Doe be any better off with a different administrative appeal, then?  And if the Court 
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were to find fault with the appeal procedure, what meaningful remedy could it give John Doe 

now? 

Substantial Evidence 

When an administrative ruling is challenged for lack of substantial evidence, the Court must 
apply an “extremely deferential standard of review”.  Doe v. UCSD, 5 Cal.App.5th at 1073. 

 
On substantial evidence review, we do not weigh the evidence, consider the 
credibility of witnesses, or resolve conflicts in the evidence or in the reasonable 
inferences that may be drawn from it. [The administrative agency's] findings 
come before us with a strong presumption as to their correctness and regularity. 
We do not substitute our own judgment if the [agency's] decision is one which 
could have been made by reasonable people.…” Only if no reasonable person 
could reach the conclusion reached by the administrative agency, based on the 
entire record before it, will a court conclude that the agency's findings are not 
supported by substantial evidence. [An] appellate court must uphold 
administrative findings unless the findings are so lacking in evidentiary support as 
to render them unreasonable. 

We are required to accept all evidence which supports the successful party, 

disregard the contrary evidence, and draw all reasonable inferences to uphold 

the verdict. Credibility is an issue of fact for the finder of fact to resolve, and the 

testimony of a single witness, even that of a party, is sufficient to provide 

substantial evidence to support a finding of fact. 

Id. at 1073-74 (citations and quotations omitted). 

Sexual Assault:  The April 25 Incident 

Defining the Offense.  John Doe’s lead attack on the sexual assault finding is an attempt to 

redefine the offense.  His argument is unconvincing. 

The DHB applied the offense definition found in SMC’s Sexual Assault and Sexual Misconduct 

Policy (SMC 76): 

Sexual assault is defined as engaging in sexual intercourse with any person 

without that person’s consent.  Sexual intercourse is the penetration, however 

slight, of the vagina, or anus with any object or body part and of the mouth with a 

sexual body part or sexual object.  Students found responsible for violating the 

sexual assault section of this Policy will be expelled. 
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The proceedings and documents leading up to the DHB hearing also consistently applied or 

referred to this definition. 

John Doe argues that this definition defines only the act required for a sexual assault violation 

(actus reus), while the required mental state (mens rea) is found elsewhere in the Student 

Handbook, namely in the definitions section of the Undergraduate Student Code of Conduct 

(SMC 6, ellipsis in original): 

“Sexual Assault” means an act of hostility, power, control, degradation, and 

violence…not passion.  They are attempts to control and degrade others using 

sex and sexual acts as weapons. 

John Doe argues (and SMC effectively concedes) that if this mental state is properly regarded 

as a required element of the offense of sexual assault, he is innocent of it.  There is nothing in 

the evidence suggesting that when John Doe continued to engage in intercourse after Sally Roe 

told him to stop, he was doing so out of “hostility, power, control, degradation, and violence”.  

Rather, it appears that he was acting only to satisfy his own sexual desire, particularly his desire 

to reach orgasm. 

The Court does not agree, however, that the description found on page 6 of the Code of Student 

Conduct should be imported into the otherwise self-contained and complete definition of the 

offense found on page 76 of the Sexual Assault and Sexual Misconduct Policy. 

John Doe’s argument is invited by the poor organization of SMC’s Student Handbook, 

particularly in not isolating in one location all provisions concerning formal definitions of 

disciplinable offenses and the procedures for adjudicating them.  SMC might do well to take a 

look at the Handbook to clean this up. 

The Student Handbook is found on pages SMC 1 to SMC 104 of the administrative record.  As 

its table of contents makes clear, following two brief mission statements the Handbook 

comprises three separate sections, each at the same organizational level within the document – 

that is, none of the three is part of or subordinate to the other sections.  They are called 

“Undergraduate Student Code of Conduct” (SMC 4 to SMC 19); “College and Student Life 

Policies” (SMC 20 to SMC 91); and “Academic Policies” (SMC 92 to SMC 104). 

The Undergraduate Student Code of Conduct is, for the most part, a formal code of rules for 

student discipline, including formal definitions of offenses and a formal set of procedural rules 

for adjudication (including DHBs and appeal boards).  It leads off with a list of definitions – 

though there is no prefatory language specifying to what those definitions apply. 

Article III is called “Proscribed Conduct”.  Subheading (A) addresses jurisdictional issues.  In 

subheading (B), “Conduct – Rules and Regulations”, is where specific offenses are given 
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specific definitions.  As to sexual offenses, however, Article III(B) contains only cross-

references: 

7.  Non-Consensual Sexual Conduct 

Engaging in non-consensual sexual conduct with another person as defined in 

the Student Sexual Assault and Sexual Misconduct Policy and in the College’s 

Policy Prohibiting Discrimination, Harassment, including Sexual, and Retaliation.  

Such non-consensual sexual conduct (which can be verbal, visual or physical) is 

a form of discrimination prohibited by not only these policies, but, also, by the 

law. 

The two Policies cross-referenced in this paragraph are both found not in the Undergraduate 

Student Code of Conduct, but instead in the following College and Student Life Policies, and 

specifically in the subheading “Title IX:  Prohibiting Gender-Based Discrimination”.  Thus it 

appears that the Undergraduate Student Code of Conduct, which otherwise defines various 

offenses, essentially “punts” this particular category of offenses into a different part of the 

Student Handbook. 

The section of the Student Handbook titled “College and Student Life Policies” is a mélange of 

different kinds of content.  It addresses several dozen topics in alphabetical order, with no effort 

to relate any one topic to the others.  Most of it is descriptive, advisory, hortatory, or 

informational.  Little of it appears on its face to constitute anything like a formal definition of 

disciplinable offenses. 

This mixture of different kinds of content is found specifically in the Title IX section as well. 

 It starts with contact information for officials with general responsibility in this area. 

 The “Policy Prohibiting Discrimination, Harassment, including Sexual, and Retaliation” 

follows.  Despite the cross-reference to this Policy in the Code of Conduct, however, this 

Policy does not purport to provide anything like a specific prohibition of identifiable 

conduct.  It is a general statement of the College’s aspirations and intentions. 

 Next is the “Abusive Conduct Policy”.  Again, this does not read like a set of specific 

prohibitions.  Rather, its content focuses mainly on descriptive advice for students to 

regulate and check on their relationships.  It contains lists of indicators that someone 

“may be in” various kinds of abusive relationships, but without either definitely stating 

that those indicators necessarily constitute abusive relationships, nor stating that it is a 

disciplinable offense to be in such a relationship.  And while much of what is described 

clearly could constitute disciplinable conduct (and is in fact defined elsewhere as 

constituting offenses), this discussion contains many indicators that would be way too 

vaguely defined, behaviorally ambiguous, and double-edged to plausibly constitute a list 

of actual offenses. 

 Then comes the “Sexual Assault and Sexual Misconduct Policy”.  It is here (and only 

here) that one finds paragraphs that clearly read as formal definitions of specific 
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disciplinable offenses, including the three offenses charged against John Doe.  But even 

within this Policy there is prose that reads more like advice and description than like a 

juristic definition of anything in particular. 

 Next comes a lengthy section called “Reporting Procedures and Resources for 

Addressing Complaints of Discrimination, Harassment, Sexual Assault, Sexual 

Misconduct, and Retaliation”.  This section contains, among many other things, a 

specific set of procedural rules for the conduct of disciplinary proceedings, including 

DHBs and appeal boards.  This set of procedural rules is duplicative of the similar set of 

procedural rules found in the Undergraduate Student Code of Conduct. 

It is unnecessarily confusing for SMC’s Student Handbook to have one section apparently 

intended to define disciplinary offenses (and the procedures for adjudicating them), while then 

having a completely separate section plainly intended to define those particular disciplinary 

offenses (and the procedures for adjudicating them) that are specifically sexual in content.  

Nevertheless, that is the way the Handbook is organized, or was in 2015-16 at any rate. 

There are several indications that the offense definitions and procedural provisions found in the 

Title IX section are intended to be complete and freestanding, rather than being part of – or 

incorporating anything from – the Undergraduate Student Code of Conduct section of the 

Handbook.  First, as noted, these are organizationally separate sections of the Handbook.  

Second, the list of offenses found in the Code of Conduct deals with sexual offenses by 

expressly referring the reader to the Title IX section, containing no other form of prohibitions or 

defined offenses of a sexual nature.  Third, conversely, the definition of “sexual assault” found in 

the Title IX section (specifically in the Sexual Assault and Sexual Misconduct Policy) does not 

cross-refer back to anything in the Code of Conduct, including its “definitions” section.  Fourth, 

the definition of the offense of “sexual assault” found in the Sexual Assault and Sexual 

Misconduct Policy states that “Students found responsible for violating the sexual assault 

section of this Policy will be expelled.”  It says “this Policy” – not the Code of Conduct or 

anything else. 

Finally (and in the Court’s view, critically), the argument for incorporation of the definition on 

page 6 into the offense on page 76 ends up proving too much.  If it were correct (as John Doe 

argues) that one cannot commit the offense of sexual assault without the mental state described 

in that definition – “an act of hostility, power, control, degradation, and violence…not passion.  

They are attempts to control and degrade others using sex and sexual acts as weapons” – then 

it would effectively become a defense to a sexual-assault charge that the assailant was having 

intercourse without the other person’s consent, but was doing so just for sexual satisfaction.  In 

other words, it would effectively legalize any act of rape in which the rapist was merely trying to 

satisfy his own sexual desire (at least as far as this offense goes).  That is not a reasonable 

restriction on the term “sexual assault”. 

Nor is this the interpretation that SMC itself places on its own disciplinary regulations.  The 

Court must defer to the school’s own interpretation of its own regulations and procedures:  Do v. 
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Regents (2013) 216 Cal.App.4th 1474, 1488; Berman v. Regents (2014) 229 Cal.App.4th 1265, 

1271-72. 

Substantial Evidence.  John Doe argues that even on the offense as defined by SMC, the 

evidence is insufficient.  He argues first that there must be some mens rea element implied into 

SMC’s definition of “sexual assault”, lest it become what he calls a strict-liability offense.  The 

Court agrees.  There are two mental-state elements that must be deemed incorporated into the 

offense definition.  First, the offender must know that he or she is engaging in sexual intercourse 

(as defined) with another person.  Second, the offender must know that he or she is doing so 

without the other person’s consent. 

The first of these will rarely if ever present any real fact issue.  The second – knowledge of non-

consent – has been the subject of wide controversy for some time.  The so-called “yes means 

yes” policy (as embodied in Ed. Code § 67386) aims to render that factual issue less opaque.  

On other facts this may still be a difficult topic.  But not here:  Sally Roe said “ouch, stop, that 

hurts”.  As John Doe does not contest, that was enough communication to put him on notice of 

Sally Roe’s withdrawal of consent.  This is not “yes means yes”; this is “stop doesn’t mean stop”. 

John Doe’s thesis, in substance, is that he understood that Sally Roe wanted him to stop, and 

he complied.  In other words, once Sally Roe said “stop”, John Doe instantaneously formed the 

intent to stop, but could not do so for some lag of time, like a vehicle requiring braking time.  As 

his brief puts it (at 43):  “The critical fact is that he stopped.  Whether he did so after two thrusts 

or 20 seconds is immaterial.”  To the contrary:  The critical fact is that he didn’t stop.  Whether 

he continued for two thrusts or 20 seconds is immaterial.  John Doe’s consistent explanation 

that it took time “for my brain to catch up with my body” is pretty transparent and unconvincing in 

itself – and it certainly was not something the DHB was required to believe at face value. 

The Court sees no serious issue of substantial evidence as to this offense. 

The Other Two Accusations 

However, the Court agrees with John Doe as to the other two charged offenses – sexual 

misconduct (based on the holding-wrists incident), and dating violence (based on the slapping 

incident).  As John Doe correctly notes in his reply, SMC makes no serious attempt to support 

these offenses in its opposition brief. 

The key facts in both of these incidents are ones on which both sides agree.  Sally Roe did not 

expressly give John Doe permission to hold her wrists or slap her buttocks.  But neither did she 

ever give any indication, by words or otherwise, that she objected to either action.  And both of 

these occurred during the course of otherwise consensual intercourse. 

The DHB presumably rested these findings on the principle of “yes means yes” – that unless 

Sally Roe expressly said it was okay to hold her wrists or slap her buttocks, she must be 
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deemed not to have consented.  In other words, in the middle of otherwise consensual 

intercourse, John Doe was obligated to ask express permission for each discrete step in the 

couple’s sex.  Presumably the same logic would apply to any other mid-coital minor variations of 

sexual technique – kissing a mouth or a breast, caressing a thigh, stroking a face, and so on. 

The Court has no quarrel at all with the general principle of “yes means yes”, as applied to those 

situations where it is reasonably intended to apply.  Certainly it applies to the basic question of 

whether the couple is going to have sex or not (or a certain level of sex, such as genital versus 

oral or anal) – the paradigm examples being the partner too drunk to consent, or the old song 

lyric of “your lips say no but your eyes say yes”.  In that situation, yes means yes, and an 

express “yes” is required. 

Even as to acts short of having sex versus not having sex, the principle clearly applies in some 

contexts.  If this were a case of an uninvited slap on the buttocks while crossing the quad, that 

would represent something for which consent was required.  Or even if already in bed having 

sex, if Sally Roe had said “let go of my wrists” or “don’t slap me, I don’t like that”, that would also 

communicate the absence of consent. 

But the Court cannot believe that either the “yes means yes” policy, or SMC’s adoption of it, is 

really intended to regulate the mechanics of otherwise consensual lovemaking to this degree of 

detail.  That’s not how consensual sex ordinarily works.  This kind of mid-coital game of “mother 

may I”, as to minor details of technique, is just contrary to ordinary human conduct. 

Accordingly, the Court finds that there is insufficient evidence in this record to establish that 

John Doe knew he was acting without Sally Roe’s consent when he held her wrists and slapped 

her buttocks. 

Disposition 

The Court will issue a writ of mandate requiring SMC to vacate its findings that John Doe was 

responsible for the violations of sexual misconduct (specifically the wrist-holding incident) or 

dating violence (specifically the slapping incident).  In all other respects, however, John Doe’s 

petition for writ of mandate is denied. 

The Court is cognizant that this is a fairly hollow “victory” for John Doe.  Because sexual assault 

requires expulsion as a per se sanction, there is no call for a remand for SMC to reconsider the 

penalty on account of the Court’s vacating of two offense findings. 

In lieu of an order after hearing prepared by counsel, the Court will issue this ruling directly.  

Counsel for John Doe should prepare an appropriate form of writ, in consultation with counsel 

for SMC. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/27/18 

 
 

- 39 - 

20.  TIME:  9:02   CASE#: MSC17-02449 
CASE NAME: YUE VS. MIAO 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS FILED BY CHUN-HUI MIAO 
* TENTATIVE RULING: * 
 
Defendant Chun-Hui Miao moves under Code of Civil Procedure § 418.10 to quash the service 
of summons and complaint on the ground Miao is not subject to personal jurisdiction in 
California.  (The motion is also filed for defendant Biang-Wang.com, but it appears that that 
website has no separate legal identity from Miao.)  The motion is granted. 
 

This Lawsuit 
 
Plaintiff is a California resident.  Defendant resides in South Carolina.  This case arises out of 
defendant Miao’s operation of the Biang-Wang.com website.  In a nutshell, plaintiff contends 
that third parties have defamed plaintiff in materials posted on that website.  He contends that 
defendant Miao has a contractual duty to delete such defamatory material from his website.  
Plaintiff asserts causes of action for breach of contract; tortious breach of the covenant of good 
faith and fair dealing; and violation of the Unfair Competition Law, Bus. & Prof. Code §§ 17200 
et seq. 
 
Although both sides’ briefs on personal jurisdiction treat this case much as if it were a complaint 

for defamation, in fact that is not the thrust of either the complaint or plaintiff’s evidence in 

support of jurisdiction.  Although the complaint does contain a couple of vague allegations along 

the lines that defendant “participated in and encouraged” attacks by third persons (¶ 12) or 

“launched a round of verbal insults” against plaintiff (¶ 25), the complaint does not specify 

anything about the content or medium of any such participation, encouragement, or 

insults.  Neither does plaintiff provide any evidence of them in his opposition to this motion. 

 

Instead, plaintiff’s principal cause of action is for breach of contract – that is, defendant’s 

website rules obligated defendant to remove certain content posted by third parties, which 

plaintiff regards as defamatory.  His other two causes of action are legal variations on this 

theme.  From all appearances, plaintiff has gone out of his way to avoid asserting any claim 

against Miao for any form of defamation alleged to have been uttered by Miao himself. 

 

The Governing Law 

 

“When a defendant moves to quash service of process on jurisdictional grounds, the plaintiff has 
the initial burden of demonstrating facts justifying the exercise of jurisdiction.”  (Burdick v. 
Superior Court (2015) 233 Cal.App.4th 8, 17 (internal quotation marks omitted.)  “If the plaintiff 
meets this initial burden, then the defendant has the burden of demonstrating ‘that the exercise 
of jurisdiction would be unreasonable.’”  (Pavlovich v. Superior Court (2002) 29 Cal.4th 262, 
273.) 
 
California courts may exercise jurisdiction over nonresidents “on any basis not inconsistent with 

the Constitution of this state or of the United States.”  (Code of Civil Procedure § 410.10.)  
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“Personal jurisdiction can be either general or specific.  A nonresident defendant is subject to 

the forum’s general jurisdiction if the defendant’s contacts are substantial … continuous and 

systematic.”  Burdick, 233 Cal.App.4th at 18 (citations omitted).  Here, it is uncontested that 

there is no basis for asserting general jurisdiction over defendant.  Defendant attests that he 

does not own any property in California; does not conduct any business in California; maintains 

no office in California; and, does not provide for an agent for service of process in California.  

Plaintiff offers no proof to the contrary, and argues only for specific jurisdiction. 

 

Plaintiff argues that he has established a basis for specific jurisdiction over defendant in this 

case.  “The inquiry whether a forum State may assert specific jurisdiction over a nonresident 

defendant ‘focuses on ‘the relationship among the defendant, the forum, and the litigation.’  A 

nonresident defendant may be subject to specific jurisdiction if three requirements are met: 

(1) the defendant has purposefully availed itself of forum benefits with respect to the matter in 

controversy; (2) the controversy is related to or arises out of the defendant's contacts with the 

forum; and (3) the exercise of jurisdiction would comport with fair play and substantial justice.”  

Burdick, 233 Cal.App.4th at 18, quoting and citing Walden v. Fiore (2014) 571 U.S. 277, 283; 

Pavlovich v. Superior Court (2002) 29 Cal.4th 262, 269; and Vons Cos. v. Seabest Foods 

(1996) 14 Cal.4th 434, 446-47. 

 

“The proper focus of the minimum contacts inquiry in intentional-tort cases is the relationship 

among the defendant, the forum, and the litigation.  And it is the defendant, not the plaintiff or 

third parties, who must create contacts with the forum State.”  Walden, 571 U.S. at 291 (citation 

and quotations omitted).  The “minimum contacts” analysis looks to the defendant’s contacts 

with the forum State itself, not the defendant’s contacts with persons who reside there.  Id. at 

285. 

 

The recent Burdick decision gives a comprehensive analysis of the special-jurisdiction issue in 

the context of wrongful conduct allegedly committed by an out-of-state defendant via the 

internet.  It guides the Court’s decision here.  Burdick conducted an exhaustive discussion of the 

key precedents, including Walden, Pavlovich, and Calder v. Jones (1984) 465 U.S. 783, as well 

as California and out-of-state decisions focusing on internet-based torts.  The Burdick court 

concluded that the plaintiff must show more than simply that intentional conduct caused harm to 

a person known to be a forum resident.  There must be evidence the nonresident defendant 

expressly aimed or intentionally targeted his or her intentional conduct at the forum state. 

 

We agree with those cases holding that merely posting on the Internet negative 

comments about the plaintiff and knowing the plaintiff is in the forum state are 

insufficient to create minimum contacts. Calder, Pavlovich, and Walden 

emphasize the difference between conduct directed at the plaintiff and conduct 

directed at the forum state itself: Those cases require, in addition to intentional 

conduct causing harm to a forum resident, evidence the nonresident defendant 

expressly aimed or intentionally targeted his or her intentional conduct at the 

forum state. Plaintiffs did not produce evidence to show Burdick's personal 
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Facebook page or the allegedly defamatory posting was expressly aimed or 

intentionally targeted at California, that either the Facebook page or the posting 

had a California audience, that any significant number of Facebook “friends,” who 

might see the posting, lived in California, or that the Facebook page had 

advertisements targeting Californians. Sanderson declared that Burdick's 

Facebook page was “publicly-available,” but that fact would mean it would have 

been less likely Burdick had intentionally targeted California as opposed to any 

other jurisdiction. 

 

233 Cal.App.4th at 25. 

 

The Facts of This Case 

 

Plaintiff’s jurisdictional showing in this case falls far short of what is required under Burdick to 

establish specific jurisdiction over Miao. 

 

Plaintiff contends Miao purposefully availed himself of the forum’s benefits by actively promoting 
the Bian-Wang.com website in California.  He asserts that Miao reached into California by 
specifically targeting a California audience, focusing on local California issues and inviting 
Plaintiff to comment.  Moreover, Bian-wang.com has at least four California bloggers, so Plaintiff 
believes there is a California audience. 

On the contrary, Miao maintains he has not purposefully availed himself of forum benefits.  He 
has not conducted print, radio, television, Internet, or any other advertising that was directed to 
California residents.  Bian-wang.com interacted with users via blogs and comments posted on 
the Internet.  The website is open to any user of the Internet and it does not require users to 
provide identification credentials to register.  Bian-Wang.com does not focus on California 
issues; less than 10 percent of the articles and comments were California specific.  The 
website’s content was not directed exclusively at California residents.  There is no editorial 
control and users choose to discuss whatever they wish.  
 

The problem with plaintiff’s showing is that it amounts simply to a demonstration that 

defendant’s website has some contacts with California, as with other states – but not with 

California in particular.  California is the Union’s largest state.  It is a major center of both the 

tech industry and the national Chinese-American community.  It is not surprising, then, that 

some California issues might arise on the website.  But plaintiff identifies only one such issue, 

and makes no effort at all to show that either that issue or any other California-specific issues 

dominate the website’s content. 

 

Nor is it surprising that there might be a few Californians in its audience.  If anything, four 

California bloggers (out of more than a hundred total) is a distinctly unimpressive total; just on a 

random basis one might expect significantly more.  And further, while neither side presents us 

with similar figures for other states, it is evident that there must be at least several other states 

as to which a similar showing could be made.  If this website were an order of magnitude or two 

larger than it is, indeed, it would be likely that every (or nearly every) state could be subject to a 
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similarly unimpressive showing of the website’s “contacts” with the state.  As with content, 

plaintiff cannot pretend here that he has proved that Bian-Wang.com’s user base is particularly 

concentrated in California. 

 

Further, unless plaintiff is trying to show a basis for general jurisdiction (which he isn’t), he must 

lay his basis for jurisdiction on defendant’s conduct connected to California and related to 

plaintiff’s causes of action.  See Burdick, 233 Cal.App.4th at 17.  That connection is weak here.  

Plaintiff alleges defendant’s conduct toward plaintiff himself; but that conduct is national in scope 

(that is, connected to an internet site), not specific to California except through the accident of 

plaintiff’s own residence.  The rest of the jurisdictional conduct plaintiff ascribes to defendant 

(e.g., discussing a California legal issue or having four California bloggers) is only marginally 

connected to the alleged facts of this case.  It does relate to operation of defendant’s website, 

rather than to some other activity of defendant’s.  But it doesn’t relate to any of the wrongful acts 

alleged to underlie this lawsuit. 

 

The facts of this case are both weaker than those in Burdick, and stronger.  This case is 

marginally stronger than Burdick for supporting jurisdiction, in that the wrongful acts alleged 

here were specifically harmful to plaintiff, a California resident.  Burdick, by contrast, stressed 

that the alleged defamation there was not aimed at individuals in California, but at a product 

offering that was national in scope.  But in another way this case is greatly weaker than Burdick, 

because of the nature of the wrongs alleged.  In Burdick, the alleged wrong was an active, 

offensive tort – defamatory statements made by the defendant.  Here, by contrast, defendant is 

accused only of passive inaction, namely refusing to delete allegedly defamatory content 

originated by other people for whom defendant was not directly responsible.  That makes a 

difference.  As the case law makes clear, it is difficult at best to establish that a defendant has 

targeted California even when the defendant is alleged to have defamed a California 

resident.  Here, even that is not alleged or shown.  Plaintiff alleges that third parties have 

defamed him – but all he has accused defendant of is not deleting those third-party libels.  That 

bears directly on whether defendant can be said either to have purposefully availed himself of a 

California forum, or to have targeted a California victim. 

 

Because plaintiff has not carried his burden of demonstrating facts justifying the exercise of 

jurisdiction, it is not necessary to go on to discuss whether the exercise of jurisdiction would be 

unreasonable. 

 

Merits Argument 

 

Defendant also has a short section at the end of his motion arguing that he is immune from 

liability under the Communications Decency Act.  That is an attack on the merits of plaintiff’s 

complaint, apparently in the nature of a demurrer.  It is not proper to combine that with a motion 

to dismiss for lack of jurisdiction, because the immunity argument asks the Court to rule on the 

merits of the case, while the jurisdictional motion asks the Court to rule that it lacks jurisdiction 

to rule on the merits.  The Court will disregard this last argument, and is not ruling on it. 
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